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INTRODUCTION 


We are the fortunate heirs of a distinguished tradition of publishing in the 
JAI series of annual collections of research in law and sociology. Preceding 
volumes contain a wide variety of styles of research, theoretical orientations, 
substantive arguments and more than their share of readable prose. They 
show the diversity and strength of research in the sociology of law, deviance 
and criminology, and they were compiled and put together with obvious care 
and enthusiasm by editors whose own scholarly achievements brought them 
added luster. As new editors we have a rather hard act to follow. 

We begin be renaming the series, Studies in Law, Politics, and Society. 
This renaming is intended to signal a broadening of focus as well as a renewed 
commitment to challenging orthodoxies in legal scholarship and scholarship 
about law. We want to give wide berth to scholarship which explores the 
politics of law and the way law operates in social life by inviting work which 
crosses boundaries and does more than simply look at law through the eyes 
of particular disciplines. For us, the study of law (1) carves out its own 
distinctive disciplinary terrain and, as such, is more than just another 
interdisciplinary invention; (2) knows no theoretical or methodological 
orthodoxy; (3) does not need to be defined as its practicing professionals 
define it. 

It is our hope to bring together an unusual juxtaposition of work. We hope 
to publish, side-by-side, research on legal doctrine and empirical studies of 
law, historical and comparative work as well as work which invites the 
exploration of legal issues by women, persons of color and persons of various 
sexual orientations. However, are not our hopes simply to produce an eclectic 
mix of research. We intend Studies in Law, Politics and Society to have an 
explicitly, albeit not uniformly, critical flavor. 
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Here we do see ourselves as carrying forward the scholarly tradition 
established in the earlier volumes in this series. As Steven Spitzer put it in his 
introduction to Volume 2, 


What makes. . . . (a) perspective ‘critical’ is neither its commitment to inconoclasm per 
se nor its loyalty to a single social theorist. . . . The critical character of this work seems 
to flow, rather, from its unrelenting desire to penetrate the appearance or facade of legal 
relationships, to pierce the legitimations and mystifications in which the law has been 
clothed, and to discover the most deeply-rooted connections between power, economic 
relationships, ideology and the organization of the legal system. Moreover, critical 
investigations of legal relationship place a high priority on establishing theoretical points 
of reference and methods of inquiry which are not forced to justify themselves in terms 
of their immediate ‘usefulness’. . . . To be critical means to be able to step outside (and 
sometimes inside) the ‘context of justifications’ and refuse to allow instumentality to become 
a criterion of truth. For this reason, a critical sociology of law depends upon both ‘external’ 
strategies of inquiry (e.g. historical and comparative methods) and ‘internal’ forms of 
analysis (e.g. exegesis)—methods of investigation which allow for the penetration of 
‘common sense’ understandings of legal relationships and forms without forgetting that 
these phenomona are forged out of a process that is bounded by time, place, cultural 
meanings and structural imperatives. 


We invite the participation of those scholars who find challenge or comfort 
in Spitzer’s words. 

This volume of is organized into five sections: Legal Theory; Silences in 
Research and Theory: The Role of the State in Sociolegal Studies; Feminist 
Perspectives on Legalization; The Politics of Crime and Criminal Justice; and 
Research Note. These sections are intended to suggest common interest and 
connecting themes, and to recognize implicit and explicit exchanges between 
and among authors. But like all divisions, we worry that they not suggest too 
much separation since one of our aspirations for Studies is to break down, or - 
erode, some traditional distinctions in legal scholarship and scholarship on law. 

We begin at the most abstract and general level with two papers—one by Roger 
Cotterrell and by Thomas Dumm—each of which tries to read law as a coherent 
system of beliefs, practices and possibilities. Cotterrell is particularly interested 
in the way law’s images of what he calls its “regulated population” inform law’s 
practices and help forge professional identities in England and the United States. 
Legal theory, as he says, “is more than a romp through the clouds.” 

Cotterrell identifies two different images of the regulated population, one of 
which sees that population as a “morally cohesive association of politically 
autonomous people,” the other of which provides an image of individuals as 
“subjects of a superior political authority.” Cotterrell calls the former 
“community,” the latter “imperium.” Surveying jurisprudence as well as a 
systematic sample of court decisions, he argues that the former is more typical 
of American legal thought and the latter of legal thought in Great Britain. 
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Law’s images of the regulated population are, Cotterrell argues, particularly 
useful in providing an understanding of the activities and authority of judges. 
Where the community image prevails, the judge is seen as its special 
spokesperson, as the articulator of the shared values of the people and as 
preserver of those values. Under an imperium image, the judge is simply 
another political official guided by rules or empowered to legislate. 

For Cotterrell, both images provide “ideological” conceptions of law since 
both “fuse general, unexamined assumptions as to what and how society 
actually is with normative evaluations of how it should be regulated.” These 
ideologies are significant because they define the general limits within which 
debate about law and legal practices take place. Both are problematic in 
themselves, but both provide useful correctives for each others’ deficiencies. 

Dumm does not begin with law’s regulated population; he begins with law 
itself. He is particularly interested in the fate of law in the late twentieth century 
and with law’s capacity to help prevent us from meeting our fate. He suggests 
that law helps constitute human subjectivity and that law is inexorably tied 
up with the “contingency” of human life. However, for Dumm, contemporary 
legal theory must defer the question of justice in favor of an examination of 
law’s possibilities and problems as an “ordering force.” 

He seeks, with Robert Cover, to think through law’s relationship to violence 
and to imagine how law can face the prospect of its disappearance before the 
escalating, death-enhancing, violence of the modern world. He sees a 
substantial threat to what he calls the “space of law” and seeks to promote 
a “qualified preservation of law.” Dumm draws on such diverse theorists as 
Arendt, Foucault, Benjamin and the Marquis de Sade to provide a description 
of law unlike any now available. In addition, he uses those theorists to suggest 
that the right relationship to law is a “fearful” one. Such a relationship may 
allow us to both understand, respect and yet respond to the dilemmas which 
law faces as it tries to save us from the perils of the modern. 

The next two sections move from these general inquiries to take on two rather 
specific issues in legal thought: (1) law’s relationship to the state, and (2) the 
extent to which law is or can be useful in feminist social movements. The four 
brief papers in Part II were first presented in a round table at the 1988 Law 
& Society meetings. Each tries to answer the question posed by Felice Levine 
in her brief introduction: What can be learned about sociolegal research 
through the ‘lens’ of the state? Each provides a somewhat different answer. 

Susan Silbey views interest in the state as both a problem and an important 
resource for sociolegal research. She worries that too much attention to the state 
nourishes an instrumental conception of law which, in turn, leads us to under- 
estimate the power of law. At the same time, she believes that attention to the 
state is necessary lest researchers see law in terms of what she calls “individualistic 
and voluntaristic” concepts of power. She illustrates how state theory provides 
an interpretive frame for understanding the exercise of power in the mediation 
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of minor disputes, and she concludes with the warning that researchers not be 
taken in by a view of power as simply an array of incoherent forces. 

Such a pluralistic conception of law and power emerges from Sally Falk 
Moore’s discussion of the utility of state theory in anthropological studies of 
law. Moore says that anthropological emphasis on fieldwork in particular 
settings makes it hard for anthropologists to keep a constant focus on the state. 
The state, she says, is, as a result, typically relegated to the background. 
Describing her own fieldwork in Tanzania, Moore suggests that anthropol- 
ogists should focus on the many loci of power of which state power is just 
one, and she argues that Foucault’s conception of power provides a useful 
perspective from which to analyze power in particular field-settings. 

Shifting the focus from state theory to a broad based political economy 
approach to the study of law is the strategy advocated by Elizabeth Sanders. 
She arrives at this strategic suggestion after reviewing several important problems 
with theories of the state. First she worries that state theory promotes undue 
abstraction and is not sensitive enough to context. Second, she argues for the 
need to examine a broader array of social movements than are typically examined 
by theories of the state. Third, she argues that in the United States those theories 
promote an undo focus on executive agencies to the exclusion of legislatures and 
courts. Finally, she notes that state theory provides too narrow an understanding 
of state action by uniformly interpreting those actions as rationalizing capital. 
Sanders’ criticisms of state theory may be most useful to legal scholars by 
illuminating and exemplifying a variety of theoretical dead ends. 

Instead of state theory, Rogers advocates what he calls a “funky theory of 
politics,” a theory which see political and legal action in terms of a sequence 
of “collective action problems addressed by individuals within historically given 
institutional constraints, which constraints are themselves the product of 
previous choices made under conditions of uncertainty and constraint.” For 
Rogers, the state provides just another set of institutional constraints. Instead 
of privileging the state, Rogers suggests that attention be given to the question 
of how particular organizational forms influence policies. 

The next three papers in Part III represent important new directions in social 
research on law. First, they are politically engaged, that is they each begin from 
an explicitly feminist perpective. Second, they are each interested in locating 
their arguments historically and strategically. They provide no universal 
analysis and no universal solutions. Moreover, while each author comes from 
a different nation, each is deeply interested in learning through comparative 
analysis. Third, they are interested in the complex intersection of law, social 
movements and state power. They understand law as having multiple sources, 
multiple points of origin, just as they see the state as ‘having a deeply ambivalent 
relation to law. 

Yet, despite their similarities, they represent three very different takes on 
the same problem, namely whether feminist movements can or should 
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productively engage with the criminal law, that is, whether the criminal justice 
system provides a set of vocabularies, and instruments, which on balance, 
advance the interests of women. They demonstrate the liveliness of strategic 
debates within feminism, and, in so doing, demonstrate the ways in which 
feminist scholarship plays an important role in the variegated politics that goes 
under the banner of feminism. 

The first paper, by Tamar Pitch sees in feminist demands for criminalization 
a symptom of a larger change in the political vocabularies of left movements 
in Italy from what she calls the “language of oppression” to the “language of 
victimization.” She wants, in particular, to assess the meaning of that shift in 
various social movements. Pitch suggests that the vocabulary of oppression 
indicts the entire political and social structure, calls for structural responses 
to individual problems, suggests stability and uniformity in the sources of those 
problems and similar stability and uniformity in appropriate responses. 
Oppression, she argues, is an appropriate language for social movements where 
power is a property of structured social relations. 

Victimization, on the other hand, individualizes but not necessarily in a 
conservative way. Indeed, as she sees it, reflecting a post-modernist twist, social 
conflict, at least in Italy, now seems too local and partial to fit comfortably 
within the language of oppression. Victimization is useful in creating and 
concretizing the idea of responsibility and, in so doing, may be used to energize 
group struggles. 

Use of the language of victimization reflects an engagement with the criminal 
justice system as an agent of change. Pitch sees it as an appropriate response 
to the disappearance of responsible agents in social struggles since it forces 
the identification of particular offenders as well as particular victims. But this 
language need not be limited to situations in which criminalization of a social 
problem is the object of the movement. Thus, Pitch compares the way the 
language of victimization is used by the Italian women’s movement, a diffuse, 
loosely organized coalition of interests, as well as associations of victims of 
terrorism and associations of relatives of psychiatric patients. Pitch shows how 
the language of victimization is plural and flexible, how it can be shaped to 
suit the needs and interests of specific groups at particular points in time. In 
so doing she both describes and sympathizes with a strategic development in 
the way social movements address themselves to state law. 

Adrian Howe sees in the language of victimization a starting point for what 
she hopes to nurture in feminist theory and feminist politics, what she calls 
a “social injury” perspective. That perspective seeks to speak in efficacious ways 
to law, to get law to listen to the voices of women’s pain. Howe seeks to advance 
the effort to mobilize the criminal justice system to address “the hidden injuries 
of all gender-ordered societies.” 

She shows, in an interesting reinterpretation of some important works in 
criminology, how the idea of social injury was used by Sutherland to develop 
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a way of thinking about white-collar crime. She argues that the concept is 
useable by women, despite recent criticism of Sutherland’s work, precisely 
because it describes the grievances and pain of women in a legally cognizable 
manner. As a result, she advocates the very developments which Pitch 
describes—namely the renaming of oppression as injury—while arguing that 
the concept of social injury is already pervasive and familiar in feminist theory. 

Howe shows how Catherine MacKinnon, among others, deploys the 
language of social injury without fully developing the implications of that 
deployment. She suggests that doing so would help feminists avoid the 
difficulties of talking about their concerns in the language of equality. However, 
the language of injury need not, in Howe’s view, be the language of the victim. 
As she puts it, the recognition that women are injured treats them as “survivors 
not victims” and provides a way of profitably engaging with the criminal justice 
system, of making it responsive to women. 

On this point, Lauren Snider offers a note of caution. She examines the 
experience of the women’s movement, especially in the United States and 
Canada in the nineteenth and twentieth centuries to assess the extent to which 
the criminal justice system can be counted on to be a “reliable ally.” Her 
conclusions, contra Pitch and Howe, is that it cannot. She argues that women 
avoid turning to the criminal justice system because it promotes the illusion 
that women’s political grievances can be solved without a direct attack on 
capitalism and patriarchy. For Snider, then, Pitch’s localism is defeatism 
because it leaves in place structures of domination that, in her view, pervade 
local relations. 

Snider provides a careful and interesting historical overview of feminist 
efforts to use the criminal justice system, concentrating on efforts to deal with 
prostitution, juvenile delinquency, and rape. She argues that, in each instance, 
the results were more inhumane and repressive, although they were promoted | 
by a political movement dedicated to lessening oppression. She worries that 
the criminalization strategy is devisive in that it frequently turns women of 
one class against women in other classes and that it separates women from 
other oppressed groups. In any case, she believes that the usual result is an 
increase in the control the state exercises over women as well as those who 
victimize women. In so doing, they reestablish gender domination and leave 
partriarchy unchallenged. 

Women, in Snider’s view, must learn from a history of what appeared like 
successes in mobilizing the criminal justice system that it cannot be an effective 
device for redistributing wealth and power from men to women. Feminists, 
she suggests, should refuse to engage with law’s apparatus of repression; 
instead, they should seek to use law against itself so as to weaken its utility 
as a tool of patriarchy or they should focus their energies on the fight for 
“universalistic rights” which, in her view, undermine the ideological 
legitimation of both capitalism and patriachy. 
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The focus on criminal justice is carried forward in the two papers in Part IV 
although here the center of attention shifts dramatically. Stuart Scheingold’s 
article reports on an empirical effort, in one city, to understand the conditions 
under which street crime is politicized. He argues for what he calls an “interactive” 
model for describing politicization in which the process of moving crime onto 
the local political agenda is a function of both the latent concerns of the public 
and the dispositions and abilities of local elites to mobilize those concerns. His 
study seems particularly timely in light of the 1988 presidential election. 

Scheingold argues that while the level of politicization of street crime is high 
at the national level, things are quite different in Cedar City, a medium-sized 
metropolitan area in the western United States. While citizens in Cedar City 
have a real and continuing fear of street crime, the level of politicization of 
the crime issue is quite low. Scheingold seeks to understand and explain this 
apparent anomaly by examining the activities of a local “law and order 
coalition” and the response to those activities by local political elites. He finds 
that the law and order coalition did not have significant financial resources 
or access to the media and that their leadership was politically suspect. 

Moreover, local political and business elites regarded the politicization of 
street crime as dangerous and undesirable. They saw it as a threat to Cedar 
City’s longstanding tradition of political civility as well as to their efforts to 
promote the business climate in the city. As a result, they withheld support 
from candidates who tried to make crime a political issue and supported non- 
controversial community based approaches to the crime issue. Because of their 
superior resources they were able to keep the issue of crime from becoming 
significant in Cedar City during a period when it attained and maintained a 
high level of salience at the national level. Thus Scheingold tells a story of what 
the crime issue means, and how it works, at different levels of the political 
system. 

McConville and Mirsky move from this view of crime as a political issue 
to a question that has long been of interest to students of the criminal justice 
system, namely why there is so much plea bargaining in our formally 
adversarial system. For them the key to understanding that issue is the role 
of what they call “institutional” defense lawyers, namely public defenders. They 
contrast their perspective with those who see plea bargaining as a function of 
heavy caseloads or of the shared goals and work norms of participants in the 
criminal justice system. Those perspectives see plea bargaining as a kind of 
degenerate adaptation and subversion of the adversary system. 

McConville and Mirsky examine the early history of the system of 
“institutional” defense lawyers to show that that system was developed and 
designed “to make the criminal law a more effective means for securing social 
control of the poor at minimal expense to the state and the organized bar.” 
The goals of those who developed and supported the public defender system 
were to put in place an “inquisitional” approach to criminal justice for the poor 
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and to encourage defense lawyers to assist and cooperate with prosecutors. 
Far from selling out or betraying their originating purposes, public defenders 
who routinely encourage their clients to plead guilty are thus discharging the 
role envisioned for them from the beginning. 

This role, McConville and Mirsky argue, has, in essence, been ratified by 
a series of Supreme Court decisions which have limited sixth amendment 
protections against incompetent counsel. As they see it, there has been little 
or no improvement, since the early twentieth century, in the quality of 
representation provided to poor people. The system of institutional defense 
has worked to help perpetuate a two tier system of criminal justice, one for 
the rich and one for the poor. 

Finally, we include with a research note by Rita Simon, Jean Landis, and 
Menachem Amir. This note provides a fascinating and timely look at public 
opinion about civil liberties in Israel. Following up an earlier study published 
in Volume | of this series, Simon, Landis, and Amir compare Jewish and Arab 
Israeli attitudes on a wide range of subjects from support for political 
institutions to tolerance for dissent. They find, not surprisingly, that Arabs 
are on the side of greater freedom and tolerance of dissent than are Jews, but 
that Jewish opposition to police interference with politically dissident groups 
was about the same in this latest study as it had been in the period of their 
earlier research. 

Arabs, they report, are more tolerant and less suspicious of the expression 
of unpopular views by Jews than are Jews of those same views when they are 
expressed by Arabs. In addition, they are less concerned about so called threats 
to national security than are their Jewish counterparts. The paper concludes 
conclude that despite sharing common citizenship Israeli Jews and Arabs do 
not share a common legal and political culture and that they remain separate 
and suspicious of each other. 

With these papers, we launch Studies in Law, Politics and Society. We are 
pleased to be able to carry on what others have done so well before us, and 
we hope to leave behind us a tradition of publishing which at least approximates 
what we have inherited. In conclusion, we would like to acknowledge our 
appreciation to Amherst College and Wellesley College for the support they 
are providing for this enterprise. 


Susan S. Silbey 
Austin Sarat 
Series Editors 
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LEGAL THEORY 





LAW’S IMAGES OF COMMUNITY 
AND IMPERIUM 


Roger Cotterrell 





Legal philosophy is more than “a romp through the clouds” (cf. Graglia 1985, 
p. 291), although it often reads that way. Despite its apparent impracticality, 
it has often, in its most influential forms, made explicit the most abstract level 
of legal understanding within a legal profession and provided important 
rationalizations of the lawyer’s world. It has helped to give that world an 
intellectual and moral coherence which has been otherwise quite frail through 
much of the modern history of legal professionalization in the Anglo-American 
setting. It has also helped to provide lawyers with an image of the society they 
are supposed to serve and of their place in it—a matter not often emphasized 
but crucial to this paper’s concerns. Law students who do not formally study 
legal theory or legal philosophy nevertheless absorb in one way or another, 
and at many levels of legal discussion and analysis, much of these images of 
the profession, its role and its environment. Legal philosophy often does no 
more than rationalize, at the highest levels of generality, currents of thought 
which pervade the professional environment of law. Lawyers think legal 
philosophy in some sense whether they know it or not. 
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Of course, this claim applies only to certain forms of legal philosophy. Many 
contributions to this theoretical literature are no more than personal 
speculations by writers highly marginal to the professional world of lawyers 
and to the mainstream of thought and practice within it. But legal philosophers 
address most of their writing to this professional group and some of it enjoys 
sensational success and influence in sections of the legal world of its time.’ 
At least insofar as clear common themes emerge from widely influential 
theoretical literature, these themes may be assumed to be a guide to important 
tendencies of legal thought of the time and place. If the most general and 
abstract self-images of the legal profession are sought, this literature may be 
an important place to look. 

This paper uses the literature of English and American legal philosophy, 
together with other materials of Anglo-American law, for a specific sociological 
purpose: to contrast two ways in which the social environment of law is 
conceptualized within the professional world of the Anglo-American lawyer. 
The object is to provide a framework within which practical political 
consequences of lawyers’ acceptance of one or other of these conceptualizations 
can be examined. The inquiry is thus an effort to make explicit some very 
abstract elements of legal professional ideology and their possible effects. These 
elements are general images of the regulated population in its relation to law. 
While two such contrasting images can be identified in broad currents of Anglo- 
American legal thought, the paper suggests that one of them has dominated 
modern English legal thought. Some hypotheses about broader important 
political consequences of this situation are offered. 

Although this discussion draws its organizing concepts from legal philosophy 
and treats them as abstract rationalizations of lawyers’ thought, its concern 
is equally with practical legal reasoning. Indeed, my claim is that, in this context 
at least, legal philosophy is most instructive for what it reveals about the 
rhetoric in which practical legal and judicial reasoning is cloaked. Hence, in 
what follows I try to give support to my claims about a dichotomy between 
two legal views of law’s social environment and about the significance of this 
dichotomy by using illustrations of judicial rhetoric drawn from recent English 
and American case law. 


THE REGULATED POPULATION AND ITS LAW: 
IMAGES FROM LEGAL PHILOSOPHY 


Images of law’s social environment in Anglo-American legal philosophy fall 
into two distinct types: (1) the image of a morally cohesive association of 
politically autonomous people (community) and (2) the image of individual 
subjects of a superior political authority (imperium). The first emphasizes a 
horizontal relationship of natural, spontaneous or freely chosen association 
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between individuals and between social groups on the basis of values held in 
common;’ the second a vertical relationship of domination between a political 
authority (which may be conceived in concrete, personal terms or highly 
abstract ones) and each subordinate person. In the latter image, subordinates 
do not necessarily hold any values in common but may share only their 
recognition (for whatever reasons) of a common superior authority. 

Both images are compatible with a variety of political systems, such as 
representative democracy. John Austin’s nineteenth century legal philosophy 
founded itself on the sovereign-subject relation—a simple imperium 
conception, but assumed (despite Austin’s personal suspicion of and later 
hostility to democracy; cf. Rumble 1985, ch. 6) that the sovereign could be 
the electorate of a democracy. The legislative, administrative and judicial 
authorities expressing this sovereign power nevertheless constitute, according 
to the imperium conception, superior political authorities to which each 
individual is subject. In the United States, nineteenth-century disciples of 
Austin applied his ideas to interpretation of the legal order of American 
democracy (King 1986, ch. 7). The community conception usually, however, 
sees democracy as an inadequate expression of community values which are 
assumed to be more intricate, profound and enduring than the result of a 
popular vote.’ 

Conversely, neither the imperium nor the community image necessarily 
treats democratic participation as essential to the social environment it 
envisages. Classical common law thought (which I take to be the conception 
of law made explicit most fully by English seventeenth-century jurists and 
especially expressed by such writers as Hale and Coke) typically sees law’s social 
environment in terms of community. The writings of the classical common 
lawyers consistently invoke communitarian images with their references to the 
ancient wisdom of law, greater than any individual, and a form of reason 
distilled from the entire history or ancient origins of the community the judges 
are considered to represent and speak for (e.g., Postema 1986, pp. 19, 23, 66- 
76). But classical common law thought in no way presupposes democracy. In 
England it had to reconcile itself with parliamentary sovereignty from the 
seventeenth century. But it never ceased to view the law created by democratic 
legislatures with suspicion (Postema 1986, pp. 15-29) until Benthamite and 
Austinian ideas in the nineteenth century eventually transformed lawyers’ 
perceptions of the relationship of case law and statute law. And, in classical 
common law thought, although law is typically seen as the accumulated wisdom 
or reason of the community or commonwealth, that reason is explicitly an 
“artificial” one not available to ordinary people and requiring “long study and 
experience before that a man can attain to the cognisance of it.” * Classical 
common law thought justifies a legal and judicial elite which speaks for the 
community but has no necessary institutionalized accountability to it. 
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According to Alasdair MaclIntrye (1985), “the notion of the political 
community as a common project is alien to the modern individualist world” 
(p. 156). It is not, however, alien to classical common law thought nor to a 
long progression of writings in modern legal philosophy (including the work 
of Pound, Fuller, and Dworkin) which can be interpreted, at least in part, as 
efforts to preserve and reinterpret aspects of the common law outlook. But 
a great deal depends on the meaning of “common project.” Insofar as this 
suggests active participation of individuals and social groups in building their 
community, it does not exactly conform with the associational images present 
in classical common law thought. The latter not to emphasize deliberately 
building for the future, but true to a heritage of established wisdom. The 
common law judge, after all, does not make law, but only finds it. As the wise 
representative of the community (past and present generations) he states its 
law and so helps articulate its structure. But, according to this image informing 
classical common law thought, no one consciously builds community. It is 
presupposed (Postema 1986, pp. 19, 32). 

What of the alternative image—that of imperium? Although this has ancient 
roots, its origins in modern Anglo-American legal philosophy surely lie in an 
impatience with what was seen as an essentially fraudulent character of 
common law’s image of community. While the latter prayed in aid all manner 
of communal virtures to declare the common law “the most ancient and best 
inheritance that the subjects of this realm have” (Coke, as quoted in 
Sommerville 1986, p. 103), failed to provide a rational account of how the 
common good might be systematically identified and institutionally secured. 
Hence Bentham’s attack on Blackstone’s complacency in the late eighteenth 
century (Bentham 1977). Utilitarianism in the form of Bentham’s and Austin’s 
legal philosophies asserted that the common good would result not from the 
expression of ancient wisdom in common law but from rationally guided 
legislative action: in other words, through the rational directives of a sovereign 
power specifically seeking the greatest good of the greatest number of people. 
Quite clearly, the typical imperium image of the regulated population in 
modern legal philosophy from the end of the eighteenth century onward is that — 
of a mass of separate individuals (not a group), individually benefiting from 
their subjection to a rationally directed superior political authority. 

In Bentham’s late work this goes with advocacy of a form of democracy 
(Dinwiddy 1975). Austin’s picture of the regulated society was, however, at 
the time of his early nineteenth-century lectures on jurisprudence, that of a 
mass of subjects rendering submission to an essentially centralized state (Austin 
1847) which delegated its sovereign powers through various levels of official 
decision-making agencies, including courts. The obedience of subjects appears 
more important than their participation in the polity, but Austin’s personal 
commitment to universal popular education expressed itself in a hope that 
acceptance of authority could be grounded in informed reason, not mere habit. 
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The subject, informed of at least leading principles of social ethics and 
economics, and “practiced in the art of applying them ... would be docile to 
the voice of reason, and armed against sophistry and error” (Austin 1832, 
p. 65). 

Later English jurists adopting versions of the imperium conception are 
generally much less explicit about the nature of the regulated society. Austin’s 
clear image of a society structured in terms of power and authority— 
continuous obedience to a sovereign, even if reasoned obedience—becomes 
hazy as the authority of the sovereign is replaced in later theory with the 
authority of what H. L. A. Hart (1961) calls secondary rules—ultimate legal 
tules accepted as controlling the manner in which other rules of law are created, 
interpreted, modified, enforced or destroyed. But if legal authority is no longer 
traced back to a sovereign it is still not traced to a community—to the social 
group conceived as an entity whose values provide law’s foundation. The 
imperium conception tends to develop into one in which, if it becomes difficult 
to accept theoretically an identifiable sovereign body as the ultimate source 
of legal authority, the source is not identified as the values of the regulated 
community. Law itself is treated as ruling. Legal theory—as in Hart’s concept 
of law—asserts that there is no need to seek legal authority outside the law 
itself. The rule of recognition—a legal rule or cluster of legal rules—provides 
validity for all other rules of the legal system, and the rule of recognition is 
valid simply because in a broadly efficacious legal system lawyers, judges, and 
other legal officials accept it as such or presuppose it. 

Thus, while this kind of legal philosophy has gradually stopped talking about 
law as the sovereign’s command, it has not looked to some notion of 
community to replace the sovereign as author of law. It has given up any 
concern with the author of law as a theoretical matter, accepting de facto that 
state agencies—legislatures, courts, administrative bodies—create law but that 
all that is of interest about this is that these agencies are themselves governed 
by legal rules. The image of the rule of law thus becomes the dominant image. 
Under law’s rule, citizens and corporate bodies engage in transactions as fully 
autonomous agents. They make use of private power conferring rules, which 
are now portrayed as of great theoretical significance in the legal system (Hart 
1961, pp. 27-41). If there is a coherent image of society here it is that of a myriad 
of independent, isolated legal persons—such as citizens or corporations— 
interacting by means of the power-conferring rules which the legal system 
provides, and being controlled impersonally by a web of obligations created 
by state agencies, themselves making use of (public) power-conferring rules 
defining their jurisdictions, procedure, and so forth. The image is the classic 
image of civil society. The crude and (in a modern democracy) distasteful 
notion of law as the command of superior to inferior has been replaced with 
aconception of the relationship between public and private powers. But, insofar 
as these powers are all given by law, /aw is assumed to rule. Law governs society. 
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The image is not that of society (in the form of a morally cohesive community) 
controlling and determining law. 

American writers have generally been much less sympathetic to these 
images—so strong in English legal philosophy—of the regulated society in 
relation to its law. The significant reception of Bentham’s and Austin’s 
sovereignty theories in the United States in the nineteenth century inevitably 
encountered the problems of legal dispersion of authority through the federal 
system and of a separation of powers doctrine which made Austin’s image of 
centralized and delegated legal authority hard to apply. But it is not so much 
that the imperium conception is tried and found wanting in this context as 
that it is often simply treated as alien. A great deal of modern American legal 
philosophy clearly relies directly on the image of community. This inspires a 
search for law’s authority in the values of the regulated social group, rather 
than in formal justifications of hierarchies of political authority among officials 
or of a combination of official (public) power and citizens’ (private) power. 

Thus, early in the twentieth century, Roscoe Pound, rejecting Austinianism, 
tried to explain law’s unity and integrity as a system on the basis that it 
embodied and expressed through rules the values—or postulates—of the time 
and place. While strongly defending legislation by political authorities against 
the wrecking tactics of some judges, Pound saw it essentially as an aid to 
common law methods, a means of putting the natural processes of common 
law development back into operation when rigid or mechanical judicial 
reasoning, unresponsive to community need and demand, had made them fail 
(Pound 1908). More recently, Ronald Dworkin’s legal philosophy even more 
strongly relies on the image of community. What the law is at a given time 
and in relation to a given issue is a matter of interpretation for the community 
whose law it is. Legal interpretation is a matter for what Dworkin calls the 
“community of principle” concerned to engage in conscientious interpretation 
of the best current legal meaning of the historical materials—statutes, judicial 
precedents, and so on—bearing on the issue at hand. And interpretation 
involves reading these materials in the best light to see them as part of the 
whole structure of values, principles and rules which constitute the legal system _ 
(Dworkin 1986). 

Dworkin’s image of community is especially revealing as an expression of 
many of the same assumptions about community as those embedded in classical 
common law thought. First, the sociological character of the community is 
not seriously considered, since Dworkin’s perspective is that of someone 
recognizing himself or herself as a member of the community and not concerned 
to delimit its boundaries or the conditions under which it can exist. So 
community is something presupposed rather than explained; a position much 
like that of classical common law thought. Second, while the community is 
asserted to include not just lawyers, judges, legal philosophers or other ‘expert’ 
legal interpreters (Dworkin 1977, ch. 8) it is very hard to see how, given present 
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institutional spuctorss, non-experts can productively engage in the collective 
interpretation of law.’ One senses a new version of Coke’s famous dichotomy: 
while the common law is the embodiment of the community’s reason and 
ancient wisdom, it is an “artificial” reason which only the highly trained can 
master. For all the protestations of grass-roots communitarianism, the elitism 
of professional control of knowledge seems built into the legal image of 
community. This is explicit in Pound’s writings. The reason of law is to be 
entrusted primarily to the judiciary who, through their special training and 
experience, understand it. Pound referred to democracy as King Demos 
(Wigdor 1974, pp. 199, 227, 230), something to be feared as potential tyranny 
by the ignorant. 

The theoretical grounding of law in basic values is obviously, in the American 
context, frequently associated with the attempt to define enduring 
constitutional principles or benchmarks of constitutional interpretation (e.g., 
see Wechsler 1959; Grey 1975; Fiss 1979; Brest 1981). But the legal philosophies 
of Pound, Dworkin and others suggest that the image of community is both 
broader and more diverse than a purely constitutional-law image. It is also 
part of the heritage of classical common law thought, no doubt mediated by 
powerful traditions of community derived from early American experience 
(e.g., see Nelson 1976) which gave it a vitality it lost in English legal thought 
under Benthamite and Austinian hegemony. But modern legal philosophy also 
warns against any simplistic demarcation between English and American 
approaches. Legal realism, in most of its forms, appears as a clear counter- 
current to the communitarian emphasis in much American legal thought. 
Joseph Beale wrote of John Chipman Gray, one of the influential early theorists 
of realism, that “Gray cannot get far ahead of Austin as exceedingly cleverly 
corrected by Gray” (quoted in Wigdor 1974, p. 43). The correction was 
essentially to treat the judge not as the sovereign’s delegate as Austin had, but 
as sovereign himself. Law becomes again the command of sovereign to subject 
but law—even when its source is in statutes—is what the court finally declares 
(Gray 1921). The rulers of society are a shifting anonymous body (Fuller 1940, 
p. 48) but there are rulers. An imperium image of society underpins much realist 
writing as one would expect from its association with the expansion of activist 
federal government programmes in the New Deal era. Critics of realism 
frequently complained of its lack of concern with underlying values of law and 
its potential as a legitimation of overpowerful government direction.° Realism 
thus appears as a clear countertrend to communitarian legal theory. 

Again, however, one must avoid overgeneralization (see Garlan 1941). 
Among the leading realist writers in the United States, Felix Cohen forcefully 
insisted on the need to recognize the importance of legal values while viewing 
law realistically as an exercise of power rather than abstract logic (Cohen 1960); 
and Karl Llewellyn devoted much attention to the relationship between law 
and the regulated social group considered as a community structured by shared 
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needs or concerns (Llewellyn 1944, 1940) and possibly shared values (cf. 
Cotterrell 1984, pp. 83-84). Conversely, from the other side of the imperium- 
community divide, while Lon Fuller’s writings defend case law as a means of 
continuing the search for reason in time-honored common law methods (Fuller 
1946) and defining “a body of common morality” (Fuller 1940, p. 137), he also 
recognizes the essential element of fiat in law—its reality as an expression of 
authority with a validity founded in the legitimacy of political authorities no 
less than in the absolute moral imperative of making communication and 
interaction possible within the regulated community (Fuller 1969). 


SOME IMPLICATIONS OF LEGAL PHILOSOPHY’S 
IMAGES OF COMMUNITY AND IMPERIUM 


By the 1950s, near the end of his long career, Pound had largely given up his 
efforts to identify the underlying values of Anglo-American law (Pound 1959, 
Vol. 3., pp. 11-15), arguing that in a time of considerable social change it was 
impossible to identify them reliably. Later writers have found continuing 
theoretical controversy in any attempt to postulate particular values underlying 
either the substance of law as a whole or its procedures. The efforts of these 
predominantly American writers have, nevertheless, often been sympathetically 
received in their own country. Dworkin, as the currently most influential jurist 
continuing this tradition, engages in the task of rationally demonstrating liberal 
foundations of Anglo-American law at the same time as declaring that the 
underlying values of a legal order are capable of being established only in the 
endless process of legal interpretation by those who participate in the legal 
system’s community. Thus, while the community’s values inform its law, they 
are—it seems—intelligible only in the ongoing process of interpreting that law. 

Legal philosophy implies problems with both the community and imperium 
images of law’s social environment. With the community conception a 
fundamental problem lies in the difficulty of identifying unifying values which 
would make it possible to speak realistically of the regulated population as © 
a community. Pound’s search for jural postulates clearly illustrates this 
problem. Dworkin’s view of the principles and values of a legal system being 
established by interpretation through rational debate among members of the 
interpretive community, whatever its utility for other theoretical purposes, 
merely begs the question of what unites or gives coherence to such a community 
or provides the conditions for it to exist (e.g., see Fish 1982). 

Equally serious, the scope of the community often remains ambiguous. 
Pound’s search was for the jural postulates of Anglo-American law as a whole, 
a narrowing from the German jurist J osef Kohler’s earlier conception of the 
jural postulates of “civilization” but still presupposing unifying values of a very 
large and diverse regulated population. Should such postulates be considered 
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those of a single community or of several sharing the same legal values? The 
matter remains ambiguous. Generally communitarian approaches in legal 
philosophy merely assume the community to be co-extensive with the 
jurisdiction of the legal system of the state, but this seems arbitrary unless a 
Savignian view of legal systems as full and direct expressions of unique cultures 
is accepted. 

Conversely, the very ambiguity of the extent of community should make 
communitarian images generally much more compatible with a legal pluralist 
outlook than imperium images. If law is treated as co-extensive with 
community it becomes easy and natural to recognize a variety of legal regimes 
within a single political society or nation, since the authority or legitimacy of 
these regimes can be seen to lie in diverse communities within a larger political 
society. The imperium image, stressing a hierarchy of legal authority, generally 
makes it harder to accept wholeheartedly the idea of diverse and parallel 
autonomous jurisdictions since it typically insists on a determinate hierarchical 
ordering of all legal authorities and jurisdictions. 

A most important contrast in consequences of adopting a communitarian 
as against an imperium image of the regulated population is undoubtedly in 
the conception of the judge’s role and, more generally, in conceptions of the 
source of authority of law and legal institutions. Explicitly in classical common 
law thought and in virtually all later legal philosophy adopting the community 
conception, the judge appears as the primary legal representative of the 
community and the central figure in the legal system. As such, the judge’s role 
is clearly defined as one of considerable freedom (to interpret community values 
and develop them appropriately in regulatory form) within understood limits 
(the judge does not have uncontrolled discretion in deciding novel cases, is not 
empowered to act as a legislator, speaks only for the community and its 
established principles and values). The authority which the judge exercises is 
implied to arise not from the state or any political source, but directly from 
the community. By contrast, as noted earlier, legislation may be considered 
a relatively imperfect expression of community values and in that sense a 
problematic expression of law. 

The imperium conception offers a much less clear view of the specific role 
of the judge. Because it sees no community but only a hierarchy of authority 
it can hardly avoid treating the judge merely as a political authority constrained 
by rules defining that authority as part of the governmental structure of the 
political order as whole. Insofar as the judge’s actions are not wholly controlled 
by established rules or precedents, he can be seen only as a political decision- 
maker—a legislator. It is, indeed, extremely difficult—following the imperium 
conception—to explain the nature and origins of this legislative power, unless 
following Austin, one treats the judge as the sovereign’s delegate—the “little 
sovereign” (Fuller 1940, p. 29). The imperium conception, thus, typically 
provides a much less clear basis of specifically judicial authority and of a 
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specifically judicial role. Judicial creativity is highly problematic in the image 
of imperium. On the other hand, insofar as it is recognized that judges 
necessarily make law through their decisions, the imperium conception cannot 
explain theoretical limits on that law-making. Judges are not seen as 
constrained to interpret and apply established community values. They merely 
exercise a discretion much like that of any other governmental officials faced 
with making a decision when the rules do not tell them what to decide. 

Thus, more generally, a lawyer adopting the imperium conception is likely 
to see the policy choices of political authorities (including judges) as relatively 
unfettered (and so will often be anxious that judges should engage in strict 
self-limitation of their freedom, insofar as they appear less politically 
accountable than other law makers). Much scope is recognized for political 
innovation and policy development’ but generally judges will not be considered 
the most appropriate political actors to undertake it. By contrast, in the 
community conception, the function of legal institutions is to reflect and 
express the established values of the communities they serve. This may make 
it difficult to consider sympathetically, in terms of their legal worth, apparently 
innovative policy-forming and implementing activities of political authorities. 
But it does remove most uncertainties about the decision-making freedom of 
judges. And if a sceptic should ask how one can tell whether community values 
are really what courts say they are, the answer of Dworkin and of the classical 
common lawyers would be that the judge is only a representative of the 
community and it is the community which ultimately must decide what its 
values are (Dworkin 1977, ch. 8, 1985, ch. 4; cf. Rawls 1972, pp. 382-390). 
While the judge’s authority may be great it is only as a wise member of the 
community, not as a delegate of superior political authorities. 

These considerations suggest that there is no clear theoretical link between 
the community-imperium dichotomy and any liberal-authoritarian dichotomy. 
Images of community can be liberal or authoritarian in thrust, depending on 
what values are considered to unite the community (a value of individual liberty 
might be fundamental, for example), how extensive and constraining the 
system of community values is considered to be, and how the process of | 
establishing and interpreting community values is envisaged.* Imperium images 
may envisage a superior political authority as an essential defense of individual 
liberties against local intolerance or coercion, or—in authoritarian terms—as 
a means of imposing cohesion and order on a chaos of individual wills. Thus, 
radical critics of orthodox forms of Anglo-American legal thought have had 
no difficulty in identifying authoritarian dimensions or possibilities of both 
imperium-based and community-based legal theories and forms of legal 
reasoning. ; 

It follows, that the value of individuality is not necessarily to be opposed 
to values of community as the concept of community has been used in this 
paper. Individualism—as an assertion of the sanctity of the autonomy and 
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dignity of the individual and of tolerance of individual diversity—can derive 
from the content of community values, or from an absence of shared values 
within some imperium conception. The kind of individualism envisaged may 
well vary depending on whether it is associated with imperium or community, 
but an analytical opposition of community values and individualism is not 
necessarily justified or helpful (cf. Unger 1983, pp. 616ff). The same applies 
to a dichotomy between individualism and altruism (cf. Kennedy 1976) which 
can be seen as two possible components of community values, or two closely 
related dimensions of community life if community is understood in the manner 
outlined above as a social unity capable of being grounded in shared values 
protecting individual diversity. 


THE REGULATED POPULATION AND ITS LAW: 
IMAGES FROM CASE LAW 


How does the dichotomy of community and imperium appear in the everyday 
rhetoric and practical reasoning of law? I have suggested a tendency for 
American legal thought to be specially sympathetic to the community 
conception and English legal thought to favor the imperium conception, 
although very important countercurrents exist, especially in the American 
context.'° A sample of legal philosophies taken alone is hardly sufficient to 
ground such a claim. But, as will be shown in this section, a survey of the 
rhetoric of community in recent case law seems to lend substantial support 
to it, as well as helping to clarify the images of community and imperium in 
law. 

The significance of these images cannot be proved but only illustrated. I 
conducted Lexis searches of all references to community values, community 
interests, community standards, community morality and related ideas in 
United States Supreme Court decisions since 1979, and in all cases in English 
higher courts as contained in Lexis’ English General Library for the same 
period. In addition, all references to public morality and related concepts in 
the English cases and in U.S. Supreme Court decisions were examined for the 
period since 1959. The object was to survey the way the image of community 
appears in these bodies of modern case law.'' Since what is being considered 
here is the general use of this imagery, and not the specific legal contexts, 
differences in procedure and jurisdiction of the courts surveyed and in the 
substantive law are relatively unimportant. Concern is only with the nature 
of the images and their possible consequences in defining a general ideological 
relationship between the regulated population and its law. 

The imagery of community is widespread in recent United States Supreme 
Court cases. Probably the most obvious context is the “contemporary 
community standards” test of obscenity established in 1957." In Miller v. 


14 ROGER COTTERRELL 


California (1973)'> the court decided that this could not import a national 
standard—“our nation is too big and too diverse.” Community in this context 
means, for example, “the whole State of Illinois”* but not the United States. 
Sometimes it is expressed as “the adult community as a whole”.’” Certainly 
the concept is taken to entail that the people of Maine or Mississippi do not 
necessarily subscribe to the same standards as those of Las Vegas or New York 
City.'® Cities as well as states can be a point of reference in this rhetoric of 
community. 

The apparently uncertain scope of community does not destroy the 
resonance of the concept in other contexts. A New York property tax 
exemption is considered to contribute to “the community’s moral and 
intellectual diversity.”’’ Reference is made in the same case to “the community’s 
well-being,” “the cultural and moral improvement of the community,” and “the 
community’s cultural, intellectual and moral betterment.” The “whole 
community” (of undefined scope) has an interest that children can be 
safeguarded and given opportunities to grow to become independent citizens." 
In death penalty cases, a judgment may be seen as “an expression of the 
community’s outrage—its sense that an individual has lost his moral 
entitlement to live.””’ Further, one of the great virtues of the jury is its “ability 
to reflect the community sense of overall fairness.” Jurors bring their 
“common sense and community values” to bear;”’ indeed they have the role 
of maintaining the essential link between contemporary community values and 
the penal system.” The openness of the criminal trial process is justified by 
its “community therapeutic value”; it provides “an outlet for community 
concern, hostility and emotion,” a recognition of the “community urge to 
retaliate and desire to have justice done.””* Indeed, “each criminal conviction 
itself represents a pronouncement by the State that the defendant has engaged 
in conduct warranting the condemnation of the community.” 

The most obvious aspect of these invocations of community is that the 
community is portrayed as active. It thinks, acts, feels, can suffer injury much 
like an individual (“crime inflicts a wound on the community”), has a 
conscience’ and has its views and values represented through judge and jury. 
Its impact on law is portrayed as direct. Ambiguity as to the extent of 
community fits conveniently the diversity of legal jurisdictions within a federal 
system. But, however extensive or inclusive the community, it is consistently 
seen as the source of moral authority of law, or the constituency to which law 
must be responsible, or the locus of values to which law must relate. 

A significantly different rhetoric appears in the English cases. There are 
frequent references to the interests of the community or of the whole 
community,” in contexts in which these phrases clearly mean the same as the 
public interest. References to community values or standards are, however, 
very rare by comparison with those in the American cases. By contrast, in the 
United States Supreme Court, community interests are not commonly referred 
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to but, as has been noted above, the community is frequently mentioned in 
relation to its values. The difference is surely significant. A group of people 
trapped in an elevator between floors has a common interest, though not 
necessarily any common values. Community in the English cases often refers 
merely to the group, or society, or the public at large with no specific indication 
of the regulated population as united by and organized around shared values. 
Sometimes community in these cases means no more than locality as in “the 
character of a community” in a land use planning decision.” Significantly, the 
term is often used to refer specifically to subgroups having special interests 
or problems. Thus cases explicitly identify the maritime, banking, business, 
commercial, shipping, mercantile, farming and Lloyd’s (insurance) 
communities and the black, Jewish, Bengali, Sikh, Asian, and gypsy 
communities. In these cases the concept of community identifies occupational 
or ethnic groups which may indeed be united by shared values but are to be 
differentiated from the public at large. Conversely, in one of the very rare cases 
in which values are attributed to the regulated population in general as a 
community (“the generally accepted standards of the community”) this 
formulation is invoked against the claims of an immigrant seeking to avoid 
deportation.’ It seems here that society is given values as a community in order 
to declare limits on its moral pluralism and assert absolute values against a 
foreigner. In another case, the interest of the Anglican Church in a locality 
is set against that of “the wider community,”’ and in others the need is 
recognized for the judge “on behalf of the community” to weigh a professional 
person’s duty of confidentiality to the client against “the ultimate interest of 
the community in justice being done.”” These cases suggest that the imagery 
of community is invoked where there is a need to recognize special divisions 
of interest or localized moral unities within the regulated population, or to 
assert a special unity of the society as a whole, specifically to distinguish it 
from what are treated as morally distinct or problematic elements within or 
around it. 

In some cases a concern with the “moral, mental and physical development 
of the community”? or community interests is dictated by statutory provisions 
which the court must construe. Generally it can be said, however, that English 
courts refer to the community in discussing the public interest without invoking 
any idea of an active community or of community values of the regulated 
population as a whole. Only in relation to relatively distinct subgroups of the 
population may there be a recognition of such values—often in a context where 
these values may be seen as in some way posing a regulatory problem for the 
legal system. 

If we turn to the concept of public morality, the cases show that in the period 
since 1958 the United States Supreme Court has hardly ever used this concept 
as a deliberately invoked element of its own reasoning. Where public morals 
or public morality are referred to this is almost invariably in quoting from 
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earlier and often old cases” or old statutes or legislative debates.”° The Court 
hardly ever chooses the language as its own. In English cases, by comparison, 
the concepts are familiar and appear relatively frequently. Many decisions are 
concerned with statutory or treaty provisions referring to public morals.*° 
Elsewhere, in assessing prison conditions, there is reference to an “irreducible 
minimum below which the court, reflecting public standards of morality, will 
not allow society to sink”;’’ in an important restraint of trade case the validity 
of covenants against competition on the sale of goodwill of a business is 
defended on the ground that it “offends public morality if he [the seller] can 
filch back what he has sold”;** and Lord Atkin’s famous statement in Donoghue 
v. Stevenson on the moral foundations of negligence liability (“a general public 
sentiment of moral wrongdoing for which the offender must pay”)’’ is cited 
in several cases. 

The general character of many of these invocations is, however, significantly 
different from the American imagery of community. The protection of animals 
as a charitable object in English law is explicitly justified” as “calculated to 
promote public morality by checking the innate tendency to cruelty” (that is, 
because it helps to create a moral climate in some educational manner, rather 
than expressing existing community values). Lord Atkin’s moral foundation 
of negligence in Donoghue v. Stevenson is treated merely as a moral backdrop 
against which the state defines rules to prevent individuals interfering with each 
other’s freedom. Although courts emphasize that heads of public policy 
recognized in law are “grounded on incontestable and fundamental moral 
considerations™' or “on general principles of morality,” the point is that, even 
if grounded in morality, these are matters of law because public institutions 
have so made them. In other words, the notion of public policy puts state 
agencies between the public and the law. The state, not a community, is author 
or source of law, and morality is merely a resource on which state regulation 
can draw where appropriate. This imagery explains the otherwise odd 
expression “the interests of society and public morality” as a factor for the 
court to take into account.”? Public morality is an interest or factor for the 
state to consider. It would be harder to envisage community values being 
discussed as “factors” or “interests” in the American cases, because these terms _ 
suggest the passivity of an object rather than the active community subject 
which the United States Supreme Court so frequently assumes. 

In one important cluster of English cases public morality appears in 
something like the role of community values in the American ones. These are 
the decisions of the 1960s and 1970s beginning with Shaw v. DPP (1962) in 
which the common law crime of conspiracy to corrupt public morals was 
resurrected and elaborated by the courts.“* In Shaw, the House of Lords 
declared itself custos morum of the people, adopting the ancient expression | 
of Lord Mansfield. Morality is, in the context of Shaw and the cases following 
it, assumed to mean sexual morality and the common law conspiracy offense 
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is invoked as an aid or supplement to statutory anti-obscenity provisions. It 
is necessary only to note here the intensely controversial character of these 
decisions;** the widespread opinion both within and beyond the legal profession 
that they are anomalous, archaic, or an unsatisfactory use of judicial authority. 
While the legislative definition of public morality in various forms is relatively 
unexceptional in English law, the classical common law (communitarian) idea 
of judges as custodians of popular morality is sufficiently controversial to make 
its explicit adoption generally counterproductive. And, unlike the American 
situation where an appeal to the jury’s role seems easily to admit references 
to community values into legal rhetoric, the presence of a jury in Shaw-type 
cases does little to quell disquiet. Indeed, the rapidly declining role of jury trial 
in the English legal system may be further evidence that any suggestion of an 
American-style link between law and community maintained by the jury seems 
remote and unpersuasive in the English context. No accepted imagery of 
community is now available to be linked to English law. Public values are 
invoked but they are what political institutions declare them to be. The image 
of the regulated population is an image of imperium. 


IMAGE AND REALITY 


This final section will suggest reasons why these components of legal 
professional ideology matter, primarily with reference to law, politics and social 
conditions in contemporary Britain. Both community and imperium, as 
described above, are ideological conceptions. That is, they fuse general 
unexamined assumptions as to what and how society actually is with normative 
evaluations as to how it should be regulated. Although grounded in some 
respects in historical experience, they present as general truths about social 
experience perspectives which are merely partial and limited. The question of 
the significance of law’s images of community and imperium is thus an aspect 
of the more general issue of the social and political effects of ideology. 

No claim is being made here that the judicial rhetoric identified earlier 
produces or explains specific decisions or even influences them in determinate 
ways. Neither can it be assumed that this rhetoric reflects in any direct way 
popular (lay) opinion, attitudes, perceptions or values. The courts in which 
the rhetoric is presented are typically appellate or superior courts rather than 
low-level trial courts. Whatever the situation of the latter, the language of the 
former seems best thought of as derived from and largely addressed to the world 
of legal professionals (Cotterrell 1984, pp. 252-253). On the other hand, the 
combination of imagery from judicial rhetoric and legal philosophy does 
suggest persistent conceptions of law and its social environment present in the 
professional world of law. And since this professional world has important 
links to the wider world of politics and many lines of influence in a wide variety 
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of social spheres it seems reasonable to suggest that law’s images of community 
and imperium may, like all ideological ways of thought, help to define the 
general limits within which debate and disagreement take place in many diverse 
social or political contexts. 

If this is so, the dominance of one or other of these images is significant. 
Each encourages a different outlook on legal institutions and processes in 
general, including especially such matters as the role of legislatures and courts, 
popular participation in law, and the significance of bills of rights and similar 
constitutional documents. The imperium image encourages a belief that law 
is purely instrumental in character, with no necessary value content; that almost 
anything is legislatively possible since no value constraints are built into the 
substance of law; that law provides direction and order for isolated individuals 
not linked by any necessary moral bonds. Yet in modern times, as has been 
seen, the imperium image also makes central a concern for the rule of law, 
for calculability and predictability flowing from the idea that law is to be 
expressed in rules created by distinct authorities using rational procedures. It 
rejects the vagueness of an appeal to immanent community values as a means 
of determining what the law is. 

In Britain, where the imperium conception seems dominant, any notion of 
a bill of rights, or of legally entrenched values, has been extremely difficult 
to accept from the time of Bentham onward. Under the slogan “law regulates 
its own creation” (cf. Kelsen 1967, pp. 71, 221) the dominant imperium 
conception of law and society has offered no obstacles to tendencies for the 
power of governments to grow, unfettered by any constraints except the need 
to follow procedural proprieties in creating, applying and enforcing law. And 
in political practice, at least, it has defined the proper role of the judiciary, 
in default of any better theoretical formulation, as that of Austinian delegates 
of the sovereign; underworkers in the task of making governmentally 
formulated law an efficient tool of direction and control. Perhaps it has also 
contributed to a current climate of thought in which it is possible for 
governmental authorities in contemporary Britain explicitly to reject social 
consensus as an appropriate justificatory basis of legislative action. ; 

In the perspective provided by the imperium image the dangers of commun- 
itarian thinking are highlighted, and no doubt properly so. An imperium 
perspective notes the problem—perhaps fatal to Pound’s legal philosophy—of 
deciding what the unifying values of community are or should be for regulatory 
purposes. This problem raises the spectre of authoritarianism; the imposition 
of values, on those who do not share them, by institutional or self-appointed 
definers of a postulated shared morality of the community. Literature on the 
use by American courts of communitarian imagery stresses this danger (Chesler 
1983; Newton 1976). Much sociological literature has claimed that shared values 
uniting complex modern political societies are, if they exist at all, extremely 
limited in scope (Durkheim 1933). Those who have argued otherwise (e.9:, 
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Devlin 1965) are confronted with a lack of empirical evidence in support of 
their case (e.g., see Mann 1970; Cotterrell 1984, pp. 104-108). Thus, the 
communitarian appeal to shared values often appears fraudulent. Bills of rights 
appear in this perspective as essentially manipulable instruments used by legal 
and political authorities not to express the shared values of an active community 
but to cloak with legitimacy the claims of various sections of a divided 
population. And because, for those who cannot subscribe to a communitarian 
conception, the actual condition of the regulated population is not that of a 
united and integrated moral entity but of a vast diversity of interests and needs, 
an appeal through legal institutions (as, for example, in the use of lay juries) 
to popular legal attitudes and perceptions frequently appears merely irrational. 

Could one say that the imperium image reflects an essentially realistic view 
of modern law and society? Reduced to a partial perspective it contains much 
that is plausible. But the image of imperium, as elaborated in this paper, is 
no less ideological than that of community insofar as it purports to present 
a complete image of the relationship between law and its regulated population. 
The top-down image of law’s authority presented in the imperium conception 
. typically ignores complex questions of the “bottom-up” or “grassroots” sources 
of that authority. Why and under what conditions is law accepted and 
acceptable? Law’s typical image of imperium as developed in modern analytical 
jurisprudence is of a legal authority unproblematic because it arises in purely 
formal sources. Sociological questions about the social foundations of law’s 
legitimacy are not seriously addressed. Thus, determination of the existence 
or validity of laws is not a matter within the competence of ordinary citizens. 
Equally, the responsibility for making appropriate and effective regulation is 
assumed to be wholly that of state authorities and not at all that of the regulated 
general population as such. 

Thus, in the image of imperium the notion that law dominates is taken for 
granted. The possibility of spontaneous or consensual regulatory forms whose 
legitimacy derives from active participation by the regulated in the regulatory 
process tends to be ignored. So does the possibility that law’s authority is 
relatively weak or problematic unless social sources of that authority are 
nurtured as the real foundation of the acceptance of purely formal sources (that 
is, of lawyers’ formal criteria of law in what Hart terms secondary rules). 
Equally the image of law-as-domination as the natural order of things obscures 
the possibilities for pluralistic structures of regulation; for extensive diversity, 
flexibility and fluidity in regulatory arrangements in different local, social and 
cultural contexts which reflect the variety of the regulated population. 

It might be assumed that an imperium image emphasizing hierarchies of legal 
authority would at least make it possible to view realistically actual social 
patterns of power and authority. But the modern form of the imperium 
conception in legal philosophy has, as noted earlier, ceased to rely on the idea 
of such social patterns (having rejected the concept of sovereignty). Instead 
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the dominant image is that of an interplay of public and private legal powers 
all structured by rules. The modern imperium image is ideological not least 
because it emphasizes the significance of the rule of law—the idea that law 
controls and structures power by means of rules—without putting 
corresponding emphasis on the wide range of conditions under which the power 
of particular actors is used to form rules, interpret them, exercise discretion 
under them, avoid or negate them. 

Thus from a communitarian position the dangers and inadequacies of the 
imperium conception seem obvious. This conception appears to take no serious 
account of (and may even promote) tendencies for state authorities and their 
regulatory processes to become increasingly remote from and alien to the 
regulated population. It seems to encourage the arrogance of political 
authorities—especially legislators and administrators. It leaves the role of 
judges unclear so that they are likely to lurch between, on the one hand, timid 
subservience to the legislative will in disregard of other values, and, on the 
other, improper (from a communitarian perspective) policy-making behavior 
not distinguishable in essence from that of legislators or governmental 
administrators. Finally, it ignores and may encourage inadequate provision 
for popular participation and opinion in the processes of social regulation. 

It seems clear, therefore, that law’s images of community and imperium matter 
because they define parameters within which possibilities for the promotion and 
realization of practical ideals for legal regulation can be set. They define what 
s “obviously” true of law and society, requiring no evidence or justification 
beyond the stating. And they define these obvious characteristics of law and its 
social environment in mutually contradictory ways. 

From this writer’s perspective, formed in a British legal and political 
environment in which the English image of imperium dominates, it is tempting 
to look for elements from the contrasting communitarian image suggesting 
possibilities for mitigating political tendencies identified as dangers inherent 
in the imperium conception. Is it possible then to confront imperium with 
community as an aspiration while avoiding the dangers and inadequacies which 
the image of community, in its turn, is seen to contain? 

A primary issue must be that of the conditions under which community 
becomes a realistic empirical possibility. Anglo-American legal philosophy 
hardly addresses this issue,” ° typically presuming the existence of community 
when it invokes communitarian images. Indeed it may often be the very frailty, 
uncertainty and elusiveness of the empirical conditions for community which 
provoke the intensity with which communitarian images are invoked. It seems 
to be assumed, however, in law’s images of community that, while the 
community shapes or even creates law and law expresses the values of 
community, law cannot itself shape, create or define community. The role of 
law in contributing to the conditions of existence of community seems highly 
problematic. Indeed, a strong theme in the literature of sociology of law is 
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that of law’s incompatibility with community. In Richard Schwartz’ famous 
kibbutzim studies, law is absent in the Kvutza as long as community thrives 
and it appears in the Moshav to compensate for the relative lack of community 
controls (Schwartz 1954). “Law seems to bespeak an absence of community, 
and law grows ever more prominent as the dissolution of community proceeds,” 
writes Donald Black (Black 1971, p. 1108). But, for Black, law is simply 
governmental social control (Black 1976), and the image of the regulated 
population is clearly an imperium image. Indeed, in much sociology of law, 
an imperium image of the regulated population in modern complex societies 
is treated as self-evidently realistic. The idea of community assumed in the 
literature of sociology of law is usually that of a comprehensive, all-embracing 
or very extensive system of shared values as in the Tonnies’ (1957) 
Gemeinschaft; an idea of community which is, understandably, typically seen 
as irrelevant to modern legal systems. To consider conditions under which 
community could be a basis of modern law it is necessary to specify more clearly 
what kind of community is being sought. 

This paper has noted criticisms of the image of community as allowing 
authoritarian pronouncements by courts and others about shared values of 
the community in modern conditions where few shared values can be reliably 
assumed to exist. Consequently, if an appeal to community values is to be 
anything other than manipulatory, repressive or mystificatory, the appeal must 
be limited to the minimum which makes possible a social bond of mutual 
concern. The problem, which Durkheim (1933) recognized clearly but did not 
solve, is that of expressing solidarity in conditions of social and cultural 
diversity. As a practical basis of contemporary regulation an ideal of 
community must surely entail both individualism and altruism. These concepts 
cannot realistically be opposed as ideals in modern conditions (cf. Kennedy 
1976; Kelman 1987, pp. 54-63), but need somehow to be fused. To avoid its 
authoritarian tendencies community as a practical ideal might be viewed 
productively, in part, as entailing a commitment to public altruism in 
regulation—that is, the promotion of a sufficient degree of sharing of the 
resources of social life to ensure that all members of the regulated population 
can benefit from the collective wealth, cultural and material, as full members 
of the society as a morally united entity. At the same time, in another part, 
it might be taken to entail a commitment to maximum facilitation of collective 
participation in determining the regulation and direction of the society and 
of any subgroups within it to which the individual adheres; so that individuality 
and autonomy are asserted in the right of each person to have his or her voice 
and actions taken account of as fully as those of any other (see Cotterrell 1988). 

Thus, all that can be suggested here about the conditions of community in 
general is that community is possible only when all members are free and able 
to participate as fully as they wish in the life of the entire group, and when 
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the shared values of the group express a collective concern to ensure the full 
inclusion of each member in the group’s collective life. 

Karl Llewellyn (1944), considering the concepts of in-group and out-group, 
notes that communities or in-groups typically define themselves through their 
exclusion of outsiders. Hence the existence of communities within political 
societies may act against the unity of the whole society. But surely the essence 
of this problem is the frequent arbitrariness or irrationality of the dividing line 
established between insiders and outsiders, which makes outsiders unconvinced 
that they are properly excluded; no more so than where (as in the problem 
which most concerns Llewellyn) the line is one of race. Llewellyn asserts the 
importance of values defining the identity of the “wide we-group” within which 
smaller groups can see themselves as a part (Llewellyn 1944, p. 462). He further 
suggests education and the promotion of personal contact across subgroups 
may help. But in my view law’s images of community imply that all members 
of a regulated population are to be presumed to be part of the same community, 
unless they deliberately choose to exclude themselves. And the scope of the 
regulated population is usually defined historically in terms of preestablished 
common culture, language, economic interests, territory, political traditions 
or other criteria. Further, the legal pluralism implicit in the communitarian 
view suggests that law can and should include regulation at many different 
levels within a political society; regulation expressing the values of subgroups, 
communities within the wider community, to the fullest extent compatible with 
the maintenance of a bond of common commitment by all individuals and 
subgroups to the whole society as a moral entity. 

A further problem in drawing upon law’s images of community concerns 
forms of institutional expression or representation of community values. As 
has been seen, the problem is not in defining the scope of proper activity of 
institutions representative of the community (the communitarian image seems, 
for example, to remove many doubts about the scope of judicial activity which 
remain acute in the imperium conception). The uncertainty is as to the limits 
of the authority of institutions, such as courts, as representatives of the 
community and its values. The community often appears, in both judicial - 
rhetoric and legal philosophy, as the source of legal authority or even, in a 
sense, the author of law. The authority of legal institutions such as courts or 
professional judges is thus limited and may be properly subject to popular 
challenge. That is, for example, explicit in Dworkin’s theory of civil 
disobedience, or in the common law acceptance of jury nullification of law 
(e.g., see Green 1985). But the popular basis of regulation and of its authority 
would seem to need clearer institutionalization. The privileging of judges as 
special representatives of the community seems archaic and insupportable, a 
relic of classical common law thought and a reflection of the special 
professional biases of Anglo-American legal philosophy. Why should not 
political and moral philosophers, and teachers and leaders of thought of a 
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variety of kinds have a claim to be the authoritative repositories or oracles 
of community values? And if they do, then why should not all members of 
the community have such a claim? There is no reason to assume that a popular 
conversation on community values could conform to some model of 
undistorted communication or unhindered understanding (cf. Habermas 1981, 
pp. 69-70, 94-95). The distortions produced by conflicting interests and limited 
knowledge and experience seem all too obvious. But a communitarian 
conception might properly entail such popular debate which (extending beyond 
immediate instrumental issues) would be potentially deeper and richer than 
the discussion of short-term considerations and interests associated with the 
usual deliberations of democratic law-making. 

Clearly, as a practical matter a communitarian approach would require 
institutions to provide working authoritative definitions and applications of 
community values in relation to law, and state courts would surely have a role 
in doing so. But a communitarian conception should, as has been suggested 
earlier, recognize the plurality of communities within the “wider community” 
and the corresponding need for decentralization of regulation and of regulatory 
institutions in an extensive legal pluralism. It would thus also recognize that 
the moral demand for collective participation at these many levels would give 
rise to a wide range of institutions (not just ones having the form of courts) 
engaged in defining, for the moment and for the purposes of everyday 
regulatory practice, the meaning of community values and their applications 
in particular contexts. Perhaps, subject to conditions and qualifications of these 
kinds, law’s images of community might yield non-utopian practical ideals 
worth serious consideration, at least in a legal environment hitherto dominated 
by images of imperium. 
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NOTES 


1. Sir Henry Maine’s Ancient Law (1861) is a notable early modern example. The book enjoyed 
enormous influence in both Britain and the United States (see Feaver 1969, pp. 128, 129). 

2. The legal images described in this paper are not necessarily compatible with sociological 
conceptions of community, which are extremely diverse; for example, see Hillery (1955) who 
identifies no less than 94 definitions, and Konig (1968) and Taylor (1982, pp. 25-33) who treat 
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shared values, direct and multifacetted relationships, and reciprocity as fundamental elements of 
community. 

3. For example, see Dworkin (1971) on the significance of critical principles developed within 
a community. They exist because most members of the community respect them in the abstract, 
“but they would serve no function unless it were generally recognized that the majority might 
be wrong in judging whether they apply in particular cases” (p. 152). Members of “a genuine 
political community. . . . accept that they are governed by common principles, not just by rules 
hammered out in political compromise” (Dworkin 1986, p. 211). 

4. Per Coke C.J. in Prohibitions del Roy (1608) 12 Co. Rep. 63, 65; 77 Eng. Rep. 1342, 1343. 

5. Cf. Hutchinson (1987, pp. 655-656) for an assertion of the elitism of Dworkin’s image of 
community. 

6. For example, see Purcell (1973, ch. 9). 

7. Forexample, McDougal and Lasswell (1943) argue that legal education should be a training 
for policy-making. 

8. Dworkin’s communitarian theory is thus powerfully liberal in its thrust. Lord Devlin’s (1965) 
enforcement of morals thesis appears relatively authoritarian (e.g., no private sphere of activity 
theoretically recognized as immune from legal control). 

9. A great deal of critical legal studies literature shows this. Legal liberalism, the most obvious 
if not always clearly defined target of CLS attack, generally seems to be understood as a broad 
enough category to encompass forms of legal thought which I would locate on opposite sides 
of the community-imperium divide. 

10. In Britain, the philosopher John Finnis’ (1980) natural law theory has strongly emphasized 
law’s relationship with community. An apparently increasing interest in natural law theory may 
well reflect a degree of dissatisfaction with dominant approaches in Britain to legal philosophy 
and legal thought more generally. There is, however, little evidence that this development extends 
outside the ranks of legal philosophers themselves. 

11. These searches were conducted in February 1989. I am grateful to Jonathan Pratter of 
Tarlton Law Library, University of Texas at Austin, for facilitating them. 

12. Roth v. United States, 354 U.S. 476 (1957). 

13) e4isiUeSelss 

14. Pope and Morrison v. Illinois, 481 U.S. 497 (1987). 

15. Virginia v. American Booksellers’ Association, 108 S. Ct. 636 (1988). 

16. Miller v. California 413 U.S. 15, 32. Quoted in New York v. Ferber, 458 U. S. 747 (1982). 

17. Texas Monthly v. Bullock, U.S. Lexis 662 (1989). 

18. Prince v. Massachusetts, 321 U.S. 158, 165 (1944), as quoted in Santosky v. Kramer 455 
U. S. 745 (1982) (dissenting opinion). 

19. Spaziano v. Florida 468 U. S. 447 (1984), 467 (Stevens J., concurring in part and dissenting 
in part); and quoted in Cabana v. Bullock 474 U. S. 376 (1968) (dissenting opinion). 

20. F. James and G. Hazard, Civil Procedure, 3rd ed. (1985 p. 384), as quoted in City of 
Los Angeles v. Heller 475 U. S. 796 (1986) (dissenting opinion). 

21. Parklane Hosiery v. Shore 439 U. S. 322 (1979) (dissenting opinion). 

22. Witherspoon v. Illinois 391 U. S. 510, 519 n. 15 (1967), as quoted in McCleskey v. Kemp 
481 U.S. 279 (1987). 

23. Richmond Newspapers v. Virginia 448 U. S. 555 (1980); see and Press-Enterprise Co. v. 
Superior Court of California for the County of Riverside 478 U .S. 1 (1986). 

24. Press-Enterprise Co. v. Superior Court of California, Riverside County 464 U.S. 501 (1984). 

25. Missouri v. Hunter 459 U. S. 359 (1983) (dissenting opinion). 

26. Flanagan v. United States 465 U. S. 2591984). 

27. Witherspoon v. Illinois, (see note 22), at p. 519 (jury to “express the conscience of the 


community on the ultimate question of life or death”). as quoted in Lowenfield v. Phelps 108 S. 
Ct. 546 (1988). 
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28. Forexample, see Tomkins v. Commission for the New Towns (1988) The Times November 
10 (Court of Appeal, Civil Div.) (“the wider interests of the community” as justification of 
compulsory purchase of land); Ketteman v. Hansel Properties Ltd. [1987] 1 A. C. 189 (House 
of Lords) (“interests of the whole community” in efficient administration of Justice); Banque Keyser 
Ullmann SA v. Skandia [UK] Insurance Co Ltd. [1987] 2 W. L. R. 1300 (Queen’s Bench Div. 
Commercial Court) (“greatest value to the whole community and especially the commercial 
community”); Fayed v. Al-Tajir [1988] 1 Q. B. 712 (Court of Appeal, Civil Div.) (“direct interests 
of the community in the United Kingdom”). 

29. R. v. Westminster City Council ex p. Monahan [1989] J. P. L. 107 (Court of Appeal, 
Civil Div.). 

30. R. v. Immigration Appeal Tribunal ex p. Florent [1984] Imm. A. R. 109 (Queen’s Bench 
Div.) 

31. Re St. Thomas's, Lymington [1980] 2 All E. R. 84. 

32. Altt.-Gen. v. Mulholland [1963] 2 Q. B. 477, 490, quoted in British Steel Corporation v. 
Granada Television Ltd. [1980] 3 W. L. R. 774 (House of Lords), Att.-Gen. v. Lundin [1982] 75 
Cr. App. Rep. 90 (Queen’s Bench Div. Court) , and Re An Inquiry Under the Company Securities 
[Insider Dealing] Act 1985 [1988] B. C. L. C. 76 (Court of Appeal, Civil Div.). 

33. Education Act 1944s. 7. Seee.g. R. v. Birmingham City Council ex p. Equal Opportunities 
Commission [1988] 3 W. L. R. 837 (Court of Appeal, Civil Div.) 

34. See e.g. City of Eastlake vy. Forest City Enterprises Inc. 426 U. S. 668 (1976), quoting 
Euclid v. Ambler Realty Co. 272 U. S. 365 (1926). 

35. Seee.g. Bolger v. Youngs Drug Products Corp. 463 U. S. 60 (1983). 

36. Especially Treaty of Rome Article 36, and European Convention of Human Rights Article 9. 

37. Williams v. Home Office [ No. 2] [1981] 1 All E. R. 1211 (Queen’s Bench Div.). 

38. Petrofina (Great Britain) Ltd. v. Martin [1966] Ch. 146 (Court of Appeal). 

39. [1932] A. C. 562, 580. 

40. Re Green’s Will Trusts [1985] 3 All E. R. 455 (Chancery Div.). 

41. Mitsubishi Corporation v. Aristidis I. Alafouzos (1988) 1 All E. R. 191 (Queen’s Bench 
Div. Commercial Court). 

42. Lemenda Trading Co. Ltd. v. African Middle East Petroleum Co. Ltd. [1988] 1 All E. 
R. 513 (Queen’s Bench Div. Commercial Court). 

43. Webber v. Gasquet Metcalfe and Welton Transcript 1980 W No. 3345 (Chancery Div. 
April 7 1982) 

44. See especially Shaw v. Director of Public Prosecutions [1962] A. C. 220 (House of Lords); 
Knuller v. D. P. P. [1973] A. C. 435 (House of Lords). See also R. v. Anderson [1972] 1 Q. B. 
304 (Court of Appeal, Crim. Div.) (jury acquitted on count of conspiracy to corrupt public morals), 
and R. v. Quinn [1962] 2 Q. B. 245 (Court of Criminal Appeal). 

45. See Smith and Hogan (1988, pp. 276-7), and literature cited therein. 

46. Some of Llewellyn’e strongly sociological writings bear directly on the matter (€.g., see 
Llewellyn 1940, 1944, 1957). 
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FEAR OF LAW 


Thomas L. Dumm 





INTRODUCTION 


Rarely do people question their world, but almost always they suffer it, invent 
solutions to problems, establish and resolve conflict through creative uses of 
violence, and act as though they know their world with certainty. People 
recognize that they ultimately cannot control life, since life ends in death, but 
that recognition more often than not undermines the security they seek, and 
wreaks havoc with the predictability they understand as necessary for their 
solace. Too often people forget or deny the contingency of being. But despite 
all efforts to pretend otherwise, people are creatures of contingency as much 
as they are and because they are creatures of artifice. 

To the extent that one thinks of people as creatures of contingency, they 
become subjects of law. But more than that, when one thinks of the contingency 
of human being, one begins to think about how humans are subject fo law. 
If one understands law in this light, one begins to rethink its successes and 
failures, not only in reference to justice, but in reference to its capacity to 
organize and inform the adjudication of conflict. One might do this rethinking 
without providing a clue as to a history that might inform the law’s decisions. 
By holding a mirror up to the law, one might defer indefinitely the 
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question of the law’s relationship to justice. To defer that question is to take 
seriously the most important argument of postmodernism, which suggests that 
humankind is somehow at the end of history. Defering the question of justice 
is not without purpose. It leads to another question: In the absence of history, 
how is law constructed so as to acknowledge a past and project a future? When 
there is an account of the construction of law that assesses the law’s 
participation in the continual creation and destruction of history, the question 
of justice can then be reopened, no longer in reference to history or theology, 
but more directly in reference to contingency and artifice. 

There is a feature of law which is both celebrated by lawyers, because it 
excites their most creative moments, and which nonetheless is underestimated 
by lawyers because it is implicitly accepted as a natural condition of their lives, 
a condition that they share with the “life-world” at large. That feature is referred 
to here as the “narativity” of law, meaning the discursive feature of legal activity 
that gives it a shape and coherence over time, allowing people to comprehend 
it as a compelling and powerful force which constitutes their experiences by 
making them intelligible. Narrativity is much more than story-telling, but 
paradoxically, it is also only the telling of stories. It is the power underlying 
the shaping of the thought of law. It is that which lies before the law (Derrida 
1987), that which is the constitutive act of law, and that which is always present 
in the law, whether the narrative of law be articulated as law-giving, law- 
making, or law-breaking.’ 

One might characterize this paper as about being before the law. One might 
also think of it as being a story about the impossible task of law as well, because 
the paradox of legal narrative is that for its story to be true, the function of 
law as an ordering force must be denied of suspended. Finally, one might 
understand this paper as an attempt to get to a place where one might ask 
this question: Can there be a poetics of law? I admit already that there can 
be no certain answer to these questions. I ask, however, because I think that 
the power of law may better be uncovered by such indeterminate and unclear 
questions than by other, clearer questions that serve as strategies for covering 
up the problems of thinking about law. 

The most immediate concerns of this paper were inspired by a reading of 
an essay by Robert Cover (1986). Cover’s essay is a recit, that is, a narrative, 
story, account, or assessment of the practical violence of legal interpretation, 
a story that shows how legal interpretation differs from all other interpretations 
by virtue of the violence that constitutes its practice. In this sense his essay 
is a description of how the law might operate at its most imaginative, for if 
the prescriptions that flow from his story were to be projected upon what he 
refers to as reality, a significant change in the practice of law might come about. 

Cover’s most prominent conclusion is his suggestion that violence is intrinsic 
to the story of law itself. He defines law in a portentous manner: “Law is the 
projection of an imagined future upon reality” (p. 1604). This definition is 
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portentous because it subtly suggests an ordering force upon time, which can 
best be conceived of as constituting a reality in the future. By implication, at 
least, such thinking is going to involve some imposition of violence. This 
definition itself suggests a story of law, because its claim is that the law, in 
its fundamental activity, always begins with the secret phrase “once upon a 
time,” in the case of law, “once upon a future time.” He posits a narrativity 
at the heart of law, one might say, and the narrative is one of violence. 

Cover describes two boundaries to legal interpretation, in part to explain 
how those boundaries seem to be formed by violence. He suggests that the 
social organization of violence insures that H.L.A. Hart’s “secondary rules” 
will form the self-limiting site of conflict and hence of violence. But the more 
important limit is not this immediately practical one; instead, it is the necessary 
limit of common understanding that violence imposes between those who carry 
out the law and those who are subject to its sanctions. Again, readers are 
instructed by a story, in this case the story of the two characters who together 
participate in the single most momentous exercise of legal violence, the legal 
interpreter (the judge) and the legal victim (the perpetuator of illegal violence). 

The gap between interpreter (perpetuator in another sense) and victim of 
organized-toward-the-future violence is unbroachable. Cover’s penultimate 
paragraph is a tiny story of the construction of that gap. 


The perpetuator and victim of organized violence undergo achingly disparate significant 
experiences. For the perpetuator, the pain and fear are remote, unreal, and largely unshared. 
They are, therefore, almost never made a part of the interpretive artifact, such as the judicial 
opinion. On the other hand, for those who impose the violence the justification is important, 
real and carefully cultivated. Conversely, for the victim, the justification for the violence 
recedes in reality and significance in proportion to the overwhelming reality of the pain 
and fear that is suffered (p. 1629). 


The perpetuator of legal violence is bifurcated, exists as a participant 
(“imposer”)/ observer (“interpreter”) of the commission of violence. Pain and 
fear are not accounted for by the perpetuator of the violence, but are presumed 
to be the silent partners in the imposition of violence. The not-silent partner 
is called justification. Justification is important, not for the victim, but for the 
perpetuator, so that the screams of the victim will be rendered silent. During 
the course of adjudication, a mirroring of this process occurs for the victim. 
Cover does not complete the bifurcation of the victim (distinguishing at length 
between the exclusion of pain from the interpretive artifact and the construction 
of judicial opinion) but the victim can easily be characterized as the observer 
(“victim”) of justice and the participant (“receiver”) of pain. 

Cover’s recit, then, is hardly a tale of the majesty of law and the insignificance 
of the violator, nor is it a mundane story of direct orders, clearly given and 
clearly understood. Instead, it is a cautionary fable concerning the problems 
associated with the aversion from the violence of law on the part of those who 
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commit legal violence. Cover concluded his essay with the important and 
horrifying reminder that “between the idea and reality of common meaning 
falls the shadow of the violence of law, itself” (p. 1629). His concern in telling 
this story seems to have been to remind lawyers, and judges especially, of the 
constitutive role of violence in the construction of law. “Legal interpretation,” 
he wrote at the very beginning of his essay, “takes place in a field of pain and 
death’(p. 1601). To forget that violence inheres in legal interpretation is to risk 
treating the law as though it were merely literary, which in this case is to be 
incautious in deploying it, that is, to engage in literary interpretation with 
disastrous consequences. 

What happens when Cover’s epigrammatic definition of law, his claim that 
law is the projection of an imagined future upon reality, is confronted with 
this strong claim concerning the violence of legal interpretation? This is a 
question that he did not ask. It is a question that I think can and should be — 
answered. In answering the question I hope to shed some light on the story 
of law that Cover seemed to be thinking in his essay, “Violence and the Word” 
(1986). I do so because I think that the projection of an imagined future, the 
essence of law, is at risk because of a development Cover anticipated but failed 
to consider fully as an alternative future for law. This alternative future is law’s 
disappearance as its order is threatened by the developments that constitute 
the most problematic paradox presented by postmodern speculations, that the 
processes of reenforcing law simultaneously operate to undermine the 
possibilities of its future projection. 

While law might be perceived as a narrative, what needs to be remembered, 
as Michel Foucault would insist, is that the narrative of law, like other 
narratives, can only exist within the space of a particular discourse, and 
moreover, the construction of any discourse is violent in ways that disclose 
the various terms of the discourse’s existence, power, and distribution 
(Foucault 1972). Yet keeping the various consequences that flow from that 
realization in the forefront of thinking about law is a most difficult task. Hence, 
strategies to aid such thinking need to be developed and deployed if one is 
to trace the potential future of law. 

To advance such a strategy, I will oppose Cover’s understanding of law as 
“the word” with a somewhat different understanding, which, for now, I will 
simply refer to as “the writing before the word.” The importance of law as 
narrative stems from its structural priority to the construction of meaning. The 
priority of law rests in its construction of spaces which enable the differences 
it regulates and allows. This paradoxical reading of law, which attempts to 
meet the challenge of the problem of postmodernism, gives rise to a 
metaphorical way of understanding how various negotiations of legal space 
might proceed. The metaphor I wish to advance through this paper is that 
of fear. Only then will the potential breakdown of the space be discussed, 
which is my attempt to render Cover’s final concerns more consonant with 
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my own. To oversimplify, I argue that the breakdown of the discursive space 
of law would signal an end to the imagination he cherished as the most 
encouraging, if also the most ambiguous achievement of law, this because the 
breakdown of the space of law also signals the breakdown of the time of law. 

If one fails to consider the construction of both time and space as other 
than natural conditions under which law exists, one risks following a strategy 
for comprehending law that limits one to analyzing its expression in specific 
“fields,” with the mistaken belief that then somehow one would be avoiding 
the problem of what Jean-Francois Lyotard has refered to as “meta-narrative” 
(Lyotard 1984). Because no body can escape the violence of law, and because 
violence’s close affinities with death makes a response to law seemingly take 
on the qualities of an existential critique of its telos, one might think that a 
reasonable strategy to follow in regard to law would be to limit one’s critique 
to a particular “field,” a bounded realm of thought and action. But the final 
moment of legal interpretation is a specific act of violence, which operates in 
relationship to reading, as a Zenos’ paradox, an infinitely deferable moment 
that passes into oblivion, a terminal point that is over instanteously. The 
constant present of the subject is that of reading, and the point of writing is 
that it is a point, it takes up no space. The act of violence is such as well, even 
though Cover privileges it, for reasons not having to do with the parallelism, 
but having to do instead with violence’s special relationship to legal discourse 
through the one communicating link, the body of the condemned (Foucault 
1977a, pp. 28-29). Hence, what may appear as a metaphysical study of the 
generality of the law might alternatively be understood as a confrontation with 
some of the rhetorical disguises inherent in the specific facticity of law as 
practice. 

To interrogate the law in this way is to expose how its spaces are created, 
and to risk their destruction. But to preserve the space of law requires their 
recuperation, so that to expose the space of law might be to defer indefinitely 
the moment of oblivion, the timeless moment of violence, by making clear how 
the project of law, as violent as it is, is preferable to allowing its dispersal and/ 
or dispelling. 

This qualified preservation of law is intimately tied to legal ethics. I believe 
that the ethical project of law—justice—can be observed, and ultimately 
enabled, by tracing how the law’s boundaries persist and dissipate, how new 
spaces are created, and how old spaces are renovated and destroyed. One might 
think of the metaphor of fear as constituting the liminal point, the moving 
position from which such a process can best be seen in operation. A fearful 
addressing of law might signal an appreciation of what is lost through the 
erasure of the boundaries of law, which is ultimately the destruction of legal 
space, and as a result allow those who have so far wanted to avoid the law 
(including, perhaps especially, those who have avoided law by scrupulously 
adhering to it) to face the consequences of always being before it. To be before 
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the law can be taken to mean being subject to it. To participate in its defense, 
while knowing the monstrous qualities of law and yet appreciating that the 
alternative, the lawlessness of the destruction of space and time, is what it may 
mean to be a responsible citizen. To be a subject/citizen, to be both before 
the law and to participate in its defense, then, is to bridge what Cover has 
seen as the unbridgeable gap between judge and judged, the perpetuator of 
legal violence and the victim.” 


THE SPACE OF LAW 


To claim that there is a space created by law is to begin to understand how 
laws operate as constitutive forces of social life. Such a claim is advanced by 
Hannah Arendt in her study of totalitarian law. Indeed, for her what is most 
frightening about totalitarianism is that it is in fact lawful, that it seeks 
legitimacy on the basis of rules. Totalitarian lawfulness does not function in 
consideration of the need for space. In fact, its lawfulness has nothing to do 
with legality, or consensus iuris. Arendt claimed, “It can do without the 
consensus iuris because it promises to release the fulfillment of law from all 
action and will of man; and it promises justice on earth because it claims to 
make mankind itself the embodiment of the law” (1973, p. 462). 

For Arendt the role of law in totalitarian order stands in unique distinction 
to the role that laws have played in the constitution of all other kinds of political 
order. Especially in constitutional governments, positive laws work to 
proliferate spaces. 


Positive laws in constitutional government are designed to erect boundaries and establish 
channels of communication between men whose community is constantly endangered by 
the new men born into it. With each new birth, a new beginning is born into the world, 
a new world has potentially come into being. The stability of laws corresponds to the 
constant motion of human affairs, a motion which can never end as long as men are born 
and die. The laws hedge in each new beginning and at the same time assure its freedom 
of movement, the potentiality of something entirely new and unpredictable; the boundaries 
of positive laws are for the political existence of man what memory is for his historical 
existence: they guarantee the pre-existence of a common world, the reality of some 
continuity which transcends the individual life span of each generation, absorbs all new 
origins and is nourished by them (p. 465). 


The space of law enables people to orient themselves in regard to each other, 
to move through and around each other, to negotiate with each other. Tearing 
down the fences that separate people from each other, has a ironic effect: “to 
take away man’s liberties and destroy freedom as a. living political reality; for 


the space between men as it is hedged in by laws, is the living space of freedom” 
(p. 466). 
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For Arendt totalitarian government goes further than merely tearing down 
fences. Tearing down fences, that is, erasing the distinctions created by positive 
laws, is merely tyrannical, not totalitarian, for it “provides room for the fear- 
guided movements and suspicion-ridden actions of its inhabitants.” In contrast, 
“[totalitarianism] destroys the one essential prerequisite of all freedom which is 
simply the capacity of motion which cannot exist without space” (p. 466). This 
is not to claim that totalitarianism lacks inherent motion; instead, the capacity 
of motion is no longer to be found in human action as it is contained and 
expressed through positive laws, but in the forces of the law of history, or the 
law of race, or whatever other total explanation of movement (which for Arendt 
constitutes ideology) is advanced by the totalitarian impulse of a society. “What 
totalitarian rule needs to guide the behavior of its subjects is a preparation to 
fit each of them equally well for the role of executioner and the role of victim. 
The two-sided preparation, the substitute for a principle of action, is the ideology” 
(p. 466).’ Ideology constitutes the law of totalitarianism for Arendt. 

But Arendt did not stop with the critique of ideology. She asked what gives 
rise to the totalitarian impulse, and answered by noting that when loneliness 
ceases to be an occasional experience of a few people and becomes an everyday 
experience for most people, they are prepared to embrace totalitarian ideologies 
(p. 475, 478). So her critique begins, in a sense, where it ends in The Origins 
of Totalitarianism, with questions concerning the sources of what might be 
called the increasing simplification of life in the modern era via the reduction 
of space and the acceleration of movement. 

At first glance, Michel Foucault does not seem to be engaged in the same 
sort of critique as Arendt. At most, one might initially claim that they took 
radically different inspirations from the philosophy of Martin Heidegger. But 
Foucault was every bit as concerned as Arendt with the question of movement 
and its relation to freedom, to space and its role in the constitution of politics. 
Unlike Arendt, whose analysis of politics connects in an immediately 
compelling way to thinkers in liberal and communitarian traditions, Foucault’s 
arguments do not immediately provide room for the spontaneity and freedom 
of thought so cherished by liberals, on the one hand, nor for the values of 
connectedness and continuity that communitarians see as a necessity. Yet in 
his attempts to articulate the conditions under which certain discourses 
concerning space are enabled and developed, Foucault sustained an analysis 
applicable not only to what Arendt identified as the totalitarian condition, but 
which also illuminated the contigency and violence that inheres within core 
assumptions of liberalism and community, assumptions concerning divisions 
between public and private, individual and group, and law and custom. 
Foucault’s refusal to accept the possibility that the politics of practices can 
be suspended through the force of intention and deployment of certain 
knowledge provides a key for understanding how the politics of freedom can 
be advanced in a contingent and violent world. 
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A reading of Foucault on the space of law might begin with a study of one 
of his most important and yet unexamined concepts, that of the heterotopia. 
In the preface to The Order of Things, Foucault wondered at the capacity of 
language to allow for the strange listing of animals that he found in a passage 
from Borges. He wondered how language allows such impossible 
juxtapositions of things, juxtapositions that can only occur in what he called 
the “non-place of language.” Foucault was interested in exploring the 
consequences of the intersection of language and space, that is, “the table upon 
which, since the beginning of time, language has intersected space.” Foucault 
continued, 


Perhaps. . . . there is a worse kind of disorder than the incongruous, the linking together 
of things that are inappropriate; I mean the disorder in which fragments of a large number 
of possible orders glitter separately in the dimension, without law or geometry, of the 
heteroclite; and that word should be taken in its most literal, etymological sense: in such 
a state, things are “laid,” “placed,” “arranged,” in sites so very different from one another 
that it is impossible to find a residence for them, to define a common locus beneath them 
all. Utopias afford consolation: although they have no real locality there is nevertheless 
a fantastic, untroubled region in which they are able to unfold. . . . Heterotopias are 
disturbing, probably because they secretly undermine language, making it impossible to 

- name this and that, because they shatter or tangle common names, because they destroy 
‘syntax’ in advance, and not only the syntax with which we construct sentences but also 
that less apparent syntax which causes words and things (next to and also opposite one 
another) to ‘hold together.’ This is why utopias permit fables and discourse: they run with 
the very grain of language and are part of the fundamental dimension of the fabula; 
heterotopias (such as those to be found in Borges) desiccate speech, stop words in their 
tracks, contest the very possibility of grammar at its source; they dissolve our myths and 
sterilize the lyricism of our sentences (1970, pp. xvii-xviii). 


To claim that law is heterotopic, one needs to note that a multiplicity of spaces 
are instantiated by law, which orders first by making a declaration of itself, 
in the sense that only with its enunciation, which tells us that things are Jaid, 
or placed, or arranged, will it be possible to understand the things that are. 
In this sense, there is no pure perception, no things-of-themselves, no world 
which turns itself to us as comprehensible and coherent. The law itself can 
then be understood as a fragment that is arranged in this array of fragments, 
that is, can be understood in a paradoxical way, as subject to the same 
“lawlessness” that enables it to come into being. 

One might also note that Foucault’s comment refers not to law as a complete 
space but to fragmentary space, space that confounds fixed orders and: that 
frustrates the very intent of law in its declarations. In writing The Order of 
Things, he was concerned to understand the spacial configurations and 
arrangements from which the modern organization of knowledge emerged. To 
argue that there is a space of law is to suggest that the law operates in such 
a way as to organize partially a dimension of the knowledge of experience, by 
“desiccating speech, stopping words in their tracks,” fixing meanings. If one 
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wishes to analyze this constitutive role of the law, it follows that one seeks to 
find the operations of power in the very slippery and difficult area of the 
intersection of language and things. Or, as Foucault asserted, the purpose of 
The Order of Things is to analyze the “experience of order and its modes of 
being” (p. xxi). 

For Foucault, to get at this experience of order it is necessary to negotiate 
between the codes that constitute an order and the general theories that account 
for the ordering. This “middle region” is the region of the experience of order; 
it is “anterior to words, perceptions, and gestures, which are then taken to be 
more or less exact, more or less happy, expressions of it .. . ; more solid, more 
archaic, less dubious, always more ‘true’ than the theories that attempt to give 
those expressions explicit form, exhaustive application, or philosophical 
foundation” (p. xxi). 

Thus the legal observer’s ability to understand a law would be related to 
her or his capacity to penetrate the enunciation of it, to understand how the 
middle region of the experience of order is shaped. The ability to understand 
law as an inscription and effect of power is fundamentally related to the way 
in which one might experience it. To attempt to articulate such a thing is to 
venture toward a knowledge of the ways in which it is coming into being. But 
one does not do this out of a desire to seek some authenticity of law. Instead 
one does so in order to begin to reveal the relationship between the experience 
of order to what one thinks is a framework of law. One might then become 
much more suspicious of the claims that deny that there is political direction 
to law, on the one hand, or to the claims that law is to be confined to post 
hoc analysis as a form of propaganda, or instrumental cover-up or 
rationalization of violence.’ 

Such an analysis involves a continual reflection on the ways in which space 
and time are constituted by the practices of people. In this, Foucault would 
not be far from Arendt, who urged, through her argument concerning natality, 
that one always keep in mind the new beginning that allows for hope and dread 
simultaneously. In a lecture that he gave on the subject of heterotopias Foucault 
demonstrated how this interpretive practice might work, describing how the 
concern over space that had been initiated with the Galilean discovery of open 
and infinite space evolved. In short, he described a “history of spaces,” and 
argued what the import of such a history might be. Foucault suggested that, 


[T]he real scandal of Galileo’s work lay not so much in his discovery, or rediscovery, that 
the earth revolved around the sun, but in his constitution of an infinite, or infinitely open, 
space. In such a space the place of the Middle Ages turned out to be dissolved, as it were, 
a thing’s place was no longer anything but a point in its movement, just as the stability 
of a thing was only its movement indefinitely slowed down. In other words, starting with 
Galileo in the seventeenth century, extension was substituted for localization (1986, p. 23). 
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Extension, the first modern spacial strategy, subsequently has been displaced 
during the history of extensive space by the formation of the site, which is 
defined “by relations of proximity between points or elements. . . . [S]pace takes 
for us the form of relations among sites.” The domination of spacial thinking, 
he suggested, constitutes the anxiety of this era, with time appearing to modern 
subjects “only as one of the various distributive operations that are possible 
for the elements that are spread out in space” (p. 23). 

But the development of extensive space does not carry with it the implication 
of emptiness. In fact, in opposition to this notion, Foucault argued that space 
has become heterogeneous in its infinitude. The historical development of 
heterogeneous space entails the development of heterogeneous time. People 
become aware of this double development indirectly, through its most 
prominent products. The binary of sychronic and diachronic time-frames 
enables the development of other products, such as the ramifications of time 
by technologies of measurement, (increasingly sophisticated) of variations in 
speed, and of apparatuses that capture and reproduce the movements of 
objects, from photography, through moving film, television, optic fibers, to 
lasers. These products have a seemingly determinative impact upon the 
constitution of events and structures of knowledge, and consequently, the ways 
in which people think of themselves as human agents. In other words, in the 
history of modern space there is as well an abundant ramification of time. The 
historical realization of time as eventful and space as heterogeneous leads to 
the possibilities of imagining places outside of time, and times outside of 
place—in short, and most obviously, in the development of utopian literatures, 
which project imaginary sites, and which invert the space of a given society 
so as to allow the exaggeration, in idealized form, of certain of its features. 

But Foucault suggested that the impulse toward utopian thinking is a denial 
of the ways in which spaces are constructed. In this sense, to embrace the. 
utopian is to avoid the law. The creation of the various orders of space is not 
merely imaginary—heterotopias are reflective and exemplary of the historical 
heritage of extensive ways of thinking. Foucault called heterotopias, 
“something like counter-sites, a kind of effectively realized utopia, in which 
the real sites, all the other real sites that can be found within the culture, are 
simultaneously represented, contested, and inverted” (p. 24). One might 
generally state that heterotopias are intensifications of found materials. The 
distinctiveness of the heterotopia is achieved by virtue of the fact that its 
elements are not considered to belong to the surrounding space, but are instead 
transferred from one place to another through the imaginative exercise of 
techniques of closing and opening, one element from one site moving to 
another. Heterotopias operate as exemplary spaces, sometimes as counter- 
spaces, sometimes as ameliorating spaces, sometimes as reinforcements of what 
is generally considered to be dominant, or hegemonic social reality. 
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In his study of human sciences, Foucault suggested a division of heterotopias 
into two main categories, those of crisis and those of deviation. By virtue of 
their precise distance from and inversion of social conventions, heterotopias 
might be read as indicators of social change and continuity, that is, they shift 
as prevailing “epistemological spaces” shift (1970, p. xi). Every heterotopia is 
unique in the sense that it is a position that juxtaposes, in a single space, several 
dramatically different sites that are by themselves not associated by any pre- 
given logic. In this sense, they are contingent, allowing the acts of an established 
order to become the material for a rearrangement via the “system of opening 
and closing that both isolates (heterotopias) and makes them penetrable” (p. 
xi). They are like crossroads, but crossroads not confined to any one kind of 
vehicle, in fact, not confined to vehicles proper. Through the system of opening 
and closing, heterotopias either create a space that undermines pre-existent 
“real” space, in the case of the heterotopia of crisis, or to reinforce that “real” 
space, ironically by imposing order over constantly disordered phenomena. 

For Foucault, the latter kind of heterotopia, that of deviation, is not so much 
the creation of an illusion as it is a compensation for the closure already implied 
by the dominant space (pp. 24-27). By tracing heterotopias of deviation, one 
can evaluate the extent to which a given society is relying upon the closure 
of space as a political strategy for containing its citizenry. 

Foucault provided several different specific examples of heterotopias— 
cemeteries, honeymoon hotels, ships, and prisons. Of course, the prison was 
to receive detailed attention in Foucault’s later study, Discipline and Punish, 
and the prison is not dissociated from the conventional understanding of the 
law itself, so it may further understanding to examine, briefly, how the prison 
functions as a heterotopia. 

One might argue that the prison is a heterotopia of deviation which has 
undergone transformation in synchronicity with social transformations not 
immediately connected, by a preestablished common situation, to the prison 
itself. Prisons juxtapose incompatible elements of previously unrelated outside 
spaces (dietary regimes, religious practices, military drills) in order to make 
possible what is previously considered to be “unnatural.” (For instance, by 
having people work together in intimate circumstances without speaking to 
each other [e.g., the silent system of the Auburn penitentiary] [Dumm 1987, 
pp. 116-120].) Prison gates and prison walls are famous as a set of openings 
and closures that separate the space of punishment from the “rest of society.” 
Prisons can finally be said to emerge between what might most obviously be 
called between the “legal” and the “illegal,” but also between what Benjamin 
Rush referred to as “law and religion” ({1801] 1962, pp. 365-366); in either case, 
a space was established where the creation and sustenance of what is called 
delinquency might occur. 

A parallel might be made here between the prison and law. Law’s space is 
ordered via the deployment of rules, which intersect disparate elements of 
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action at a point that otherwise would not be. The construction of legal space 
is perhaps most commonly articulated in modern liberal societies in the 
dichotomy established between public and private, and the variety of 
permutations, violations, and erasures of the lines between them. Legal 
interpretation in this context operates in such as a way as to presuppose, and 
thus constitute, a space where the two realms intersect, where public space 
penetrates private, and the private intervenes or interrupts the ordinary 
functioning of the public. Such a space can be designated heterotopic to the 
extent that it operates both “to create a space of illusion that exposes every 
real space, all the sites inside of which human life is partitioned, as still more 
illusory,” by demonstrating that such spaces are enabled by the legal construct 
upon which they depend. Or else, the legal space can be posited as a perfect 
space against which can be measured the “corruption” of the conduct of life, 
hence operating as a space of compensation (Foucault 1986, p. 27). 

While legal space can be conceived in terms of the architectural/ mechanical 
forms that are inspired by it— the courtroom, the gallow, the rack, the 
penitentiary—one might note that the irony of the law as heterotopia lies 
precisely in the fact that by presenting the elements of a posited reality as 
spatially dispersed figures, it dissolves the problem of legal differentiation 
generally as it simultaneously problematizes specifically articulated and 
inhabited legal and illegal spaces. Such a paradoxical articulation of the 
formation of the law is needed to understand law as it relates to the experience 
of order, for the paradoxical provides the route for understanding how the 
power of law is constitutive in a thorough-going and comprehensive way. When 
one thinks of law as heterotopic, one understands its constitution, not as an 
intervention into pre-existing social arrangements, but as constitutive of those 
arrangements, undermining that which it supposedly creates as a spacial 
arrangement. In short, law is an existing impossibility—which is precisely its 
function as a heterotopia. This understanding deepens the notion of. 
constitutive. Unlike those perspectives that undertake to understand legal 
orders as reflective of social domination, or as instrumental to the achievement 
of order, the law comes to be realized as a construction of imagination prior 
to its zelos, instrumentality, or functionality. 

This complex understanding of the law as heterotopia is made necessary 
because the peculiar role of law is to establish orders out of disorder. In other 
words, law might be conceived of as being a second order heterotopia, 
providing the modicum of order necessary to bring into existence “the 
disorder in which a large number of possible orders glitter separately in the 
dimension, without law” (Foucault 1970, p. Xvi). The law can be conceived 
of as the human effort to practically realize a meta-narrative, without needing 
to suffer under the enormously problematic claims of legitimacy with which 
meta-narratives are inveitably faced. If the law is established as prior to its 
manifestation, it covers its tracks, so to speak, is made both more responsive 
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to the needs of order and less accountable to the critique of legitimacy than 
it otherwise would be. 

I do not mean to imply that there is not a critique of laws both possible 
and necessary in this age. But precisely because it has become unthinkable to 
conceive of modern life without law, one can argue that the notion of law as 
a source of order is untouched by any claims that seek to transcend law in 
the name of freedom or community. 

If one returns to the study of the legal separation of public and private, one 
can see how thinking about law as being prior to order and disorder casts a 
different light on the legal distinctions one might come to make concerning 
public and private. The force of law operates as a way of rendering separate 
the various parts of its body, enabling the establishment of autonomous legal 
entities, and at the same time disabling nonautonomous illegal pluralities. One 
might claim here that only the legal entity, as opposed to the illegal, is the 
subject of law, not in the sense that the law ignores the illegal, but that it must 
constrain and work upon the illegal to make it legal in order to sustain its 
power. One might also ask to what extent the law acts merely as an instrument 
of state power, that is, whether the relevant focus of discussion when depicting 
the power in this way is not the law, but the state. But these claims, which 
entail challenges to the idea of law itself as constitutive (if law is prior to all 
else than it is somehow untouchable, the originary word), do not infringe upon 
the claim that law is prior to the constitution of order. For instance, they do 
not eliminate the most fundamental problems associated with the constitution 
of the subject as an object. In fact, such problems multiply once one recognizes 
the general rules governing the association of power and law. 

One might notice that for Foucault, legal power is in the first instance 
prohibitory, that is, its immediate exercise is a negation of action. He wrote 
of legal power that: 


It is defined in a strangely restrictive way, in that, to begin with, this power is poor in 
resources, sparing of its methods, monotonous in the tactics it utilizes, incapable of 
invention, and seemingly doomed to repeat itself. It is a power that only has the force 
of the negative on its side, a power to say no; in no condition to produce, capable only 
of posing limits, it is basically anti-energy. This is the paradox of its effectiveness: it is 
incapable of doing anything, except to render what it dominates incapable of doing anything 
either, except for what this power will allow it to do. And finally, it is a power whose 
model is essentially juridical, centered on nothing more than the statement of the law and 
the operation of taboos. All the modes of domination, submission, and subjugation are 
ultimately reduced to an effect of obedience (1978, p. 85). 


This statement might seem extremely negative in contrast to the positivism 
of power that Foucault announced as being disguised by the sovereignty of 
law (1980). However, if one considers this statement from the perspective of 
allowance, what seems to be a purely prohibitory concept of the law instead 
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shows that, even in its most prohibitory moments, the law acts in a constitutive 
manner. In this sense, Foucault’s reading of law starts from the same point 
as does Arendt’s when she claimed that the positive law enables the practice 
of freedom to take place. But then it goes further, to suggest that all law is 
necessarily positive, in that the prohibitory sanctions of law must explicitly 
or implicitly contain allowances as well. 

This notion is also important to Robert Cover, who noted, “ A great legal 
civilization is marked by the richness of the nomos in which it is located and 
which it helps to constitute.” He continued, 


The varied and complex materials of that nomos establish paradigms for dedication, 
acquiescence, contradiction, and resistance. These materials present not only bodies of rules 
or doctrine to be understood, but also worlds to be inhabited. To inhabit a nomos is to 
know how to Jive in it (1983, p.6). 


The positive construction of a productive project, whether it be the nomos of 
Cover or the heterotopia of Foucault, entails the establishment of space 
through the operation of prohibitions which are essentially juridical. 
However, there is a key distinction between Foucault and Cover, on the one 
hand, and Arendt, on the other. The juridical character of power, Foucault 
argued, stemmed from a need for power to “mask a substantial part of itself. 
... Not only because power imposes secrecy on those whom it dominates, but 
because it is perhaps just as indispensible to the latter: would they accept it if 
they did not see it as a mere limit placed on their desire, leaving a measure of 
freedom—however slight—intact?” (1980, p. 86). The entangling drawing of lines, 
to borrow from Guelles Deleuze and Felix Guattari, is the convenience law 
provides power in enabling its perpetuation (1987, pp. 217-231). Overall, the 
representation of power does not cease to occur in juridical terms with the dis- 
appearance of monarchical government. Instead, law continues as a prohibitory . 
principle which enable the positive projects undertaken within its space. 
Foucault is reinforced in this view by the thoughts of a theorist not usually 
associated with debates concerning the role of law in the contemporary world. 
In his “Critique of Violence,” Walter Benjamin sought to demonstrate how 
the structure of power is violent and inherent in law. Benjamin’s argument 
begins with the claim that the “legal system tries to erect, in all areas where 
individual ends could be usefully pursued by violence, legal ends that can only 
be realized by legal power” (1978, p. 280). He continues, “[O]ne might perhaps 
consider the surprising possibility that the law’s interest in a monopoly of 
violence vis-a-vis individuals is not explained by the intention of preserving 
the law itself; that violence, when not in the hands of the law, threatens it not 
by the ends that it may pursue but by its mere. existence outside the law” 


(p. 281). For Benjamin, this point was most clearly demonstrated by the 
phenomenon of the strike (pp. 281-282).° 
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For Benjamin, the conferring of a right to strike is only granted by the state 
with an understanding that the right will not be exercised, because it exercise, 
from the point of view shared both by the state and the strikers, will constitute 
a moment of violence. The paradox of legal power is that it can be met by 
conflicting legal power, with violent consequences. 


[The strike] therefore reveals an objective contradiction in the legal situation, but not a 
logical contradiction in the law, if under certain circumstances the law meets the strikers, 
as perpetuators of violence, with violence. For in a strike the state fears above all else that 
function of violence which it is the object of this study to identify as the only secure 
foundation of its critique. . . . The strike shows . . . that it is able to found and modify 
legal conditions, however offended the sense of justice may find itself thereby (pp. 282- 
283). 


Benjamin’s search for a secure foundation for the critique of violence led him 
both to understand and to find tolerable its exercise in the constitution and 
modification of legal power. The arena in which objective contradictions 
existed for him was not in law, but in the legal situation, the meeting place 
of law and strikers. 

For Benjamin, such a violence is as close to “pure” as violence can become, 
which is to say, never completely pure, except in the case of divine 
(unknowable) violence. But the articulation of violence in impure forms was 
best understood, he argued, not in contradistinction to divine violence, but 
in reference to mythical moments of lawmaking, which he understood to be 
inherent in the establishment of frontiers, as in the constitution of a legal order 
following the prosecution of war. The establishment of differences between 
victor and loser is accomplished through one common line-drawing which both 
must equally acknowledge. 


Where frontiers are decided the adversary is not simply annihilated; indeed, he is accorded 
rights even when the victor’s superiority in power is complete. And these are, in a 
demonically ambiguous way, “equal” rights: for both parties to the treaty it is the same 
line that may not be crossed (pp. 295-296). 


Benjamin’s concern was less to demonstrate the manner in which the 
constitution of spaces is integral to the development and maintenance of legal 
power than it was to identify how violence inheres within legal orders. His 
penultimate concern was to establish that only divine law, in its fateful 
contingency, was beyond the reach of the critique of violence. He understood 
the development of legal sanctions against fraud to be indicative of the decay 
of nonviolent realms of cooperative action through communication. To pose 
penalties for lying indicated the penetration of legal violence into a protected 
sphere of nonviolent activity (pp. 289-290). 

Here it is less important to try to understand how to avoid the violence of 
legal orders than it is to understand better how law constructs space. One might 
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summarize Benjamin’s argument by suggesting that he lends credence to the 
notion that the priority of law lies in the imaginary constitution of its space. 
In this sense, a recovery of Cover’s initial definition of law starts to emerge. 
Both Benjamin and Foucault articulate the distinctions that enable such an 
articulation, Benjamin, by juxtaposing impure forms of violence to 
unknowable (contingent) divine forms of violence, Foucault, through his 
archaeological and genealogical studies of the establishment of heterotopias. 

If one is to make use of Foucault’s technique, however, one does not 
investigate law through an examination of the history of its code, but through 
a recovery of the ways it gives expression to biases in power/ knowledge. To 
claim that law is heterotopic is to intervene in law through a double gesture, 
both archaeological and genealogical. Archaeologically, one makes an incision 
into a space which only exists by virtue of the act of incision itself.° The 
archaeological gesture consists in the act of revealing the constitution of law 
as a historical gesture fraught with power. In a slogan one might say, “Here 
is what was.” The genealogical move is a gathering, with patience, 
meticulousness, and “greyness,” of archival evidence concerning the specific 
contigency of the historical fact (Foucault 1977b). Its reversal is not dialectical, 
even in Benjamin’s sense, but documentary. Its gesture consists of the act of 
revealing historical fact as a constitutive feature of law. “Here was what is.” 
Both gestures are necessary for uncovering heterotopic space, because the 
archaeological by itself only establishes the artificial unities of discourse, while 
the genealogical by itself only reveals the contingency of discourse (Foucault 
1972, p. 203).’ The moment of discovery and exploration of Foucault’s “other 
spaces” depends upon the rigorous employment of both techniques in 
appreciation of the ordered disorder that is being described as it is being 
ruthlessly criticized. Even if law is understood only as being a force which 
shapes action, the acts of the archaeologist/ genealogist serve to prepare other 
strategies for opposing law, rather than merely avoiding it, by revealing what 
is already partially visible, the power of law inherent in legal rules. The 
implications of this last assertion might best be pursued by trying to understand 
better the relationship of fear to law, or how it is that subjects respond to law, 
when they are “before the law.” 


FEARFUL MOVEMENT 


In an essay that is explicitly a contemplation occasioned by witnessing a Tantric 
ritual torture, but which more directly is a meditation on the experience of 
being a modern sign, Alphonso Lingis writes about the priority of law in 
shaping thought. After describing the ‘occasion of seeing an adolescent boy 


hanging over a fire, suspended by ropes looped into metal hooks embedded 
in his back, Lingis writes the following: 
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An imperative weighs on thought. The force of law, Kant wanted us to see, is a fact. It 
is the first fact: facts can be conceived and apprehended by a thought ordered by law. Thought 
is obedience. Concepts of what is always and everywhere found in things, propositions 
formulating what has to be understood as connected, are formed by a mind that is subject 
to law, and because it is. 

One has no concept of the imperative force of law; it is not put forth by an initiative 
of the mind. Law is obeyed before it can be conceived, formulated, understood. It is because 
the mind’s substance is receptive to the exigency for law that it can and does activate itself 
to think coherently and consistently. This receptivity, this passivity and this passion, this 
passive subjection which precedes and makes possible any consistent formulation of an act 
of thought, is an intellectual feeling, the feeling in which the intellect is born; Kant calls 
it the sentiment of respect. The law affects, pains our sensuous nature and our natural 
appetites. There is fear of the law in the mind (1983, pp. 113-114). 


Lingis suggests that Kant presented a formula for reducing and controlling 
that will which is energized by sensuous representations, a contingent will which 
for Lingis is identified with erotics. Lingis’s erotics (even or perhaps especially 
the kind of erotics that those who are under the fearful power of law would 
understand as extreme, hence the exploration of ritual torture) celebrates what 
would most likely be identified by Kant as being located in the realm of the 
sublime. Lingis juxtaposes the sensibility of erotics to the sensibility of law, 
and from the contradictions between the two seeks to derive an understanding 
of the scope and power of law in modern times. He argues, 


To such an externally excited, impermanent will, the sense of law opposes a will activated 
by principles its representational faculty puts to it and a will activated by the universal 
and the necessary, thus activated always and in all circumstances, always in act—ideal state 
of the will. This will is the Western will to be a person. A person is an ideal entity, that 
is, one that maintains itself by force. The will to be a person is produced by thought, by 
subjection to law (p.114). 


Put another way, one might claim that the site of law connects desire and fear 
in such as way as to produce the will to be a person. To be a person, in the 
sense that Thomas Hobbes described it—one “whose words or actions are 
considered, either as his own, or as representing the words of actions of another 
man, or of any other thing to whom they are attributed, whether Truly or by 
Fiction” ({1651] 1968, p. 217)—reflects a similar understanding of the processes 
by which the connection between person and subject, political and perceptual 
entity, is realized as a legal project. ia 
When Lingis refers to a fear of the law in the mind he reverses the priority 
of mind over law, a move that parallels Foucault’s earlier gestures, but also 
Jacques Derrida’s attempts to posit writing over speech (for instance, Plato 
over Socrates), and difference over unity. He suggests a way to understand 
the (terrifying) poetics of law, a poetics that can be appreciated through the 
experience of fear. That experience has much in common with the act of 
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passivity, as well as with a kind of curiosity. Lingis thus suggests a move toward 
the “rapture of the deep,” an experience that serves as a dissettling way of 
appreciating law without attempting to ground it in a totalizing ontology. He 
writes, 


One knows with a kind of fearful awe, knows with what one labels an emotion seated 
in fact not in the mind but in one’s own tendons and cartilage invented 340 million years 
ago by the sea which then became the dominion of the shark. . . . Aristotle defines fear 
as “a kind of depression or bewilderment.” Fear, Heidegger wrote, is inauthentifying, 
disperses out of reach whatever powers are one’s own, detaches one from a being that is 
one’s own, disintegrates. The one who goes down to the deep goes for the fear (1983, p. 
114). 


Lingis thus provides a way of coupling to the experience of a space inhabited 
by law those impulses through which one might also experience the feeling 
associated with the writing of the law, the emotions that accompany the 
reception of law, the fearful, ecstatic feelings as one turns to the monstrosity 
of law which forms the will to be a person. He also points toward a politically 
strategic use of fear, that most useless of emotions. If one disperses one’s 
powers, one can experience the loss-of-self that might be the clearest way to 
understand the processes of willing through which one becomes a person. 

The first question one might ask from a position of fear is this one: is fear 
merely there? Does one fear in the mind, fear fearing law from the bones? Is 
there a space of fear, and how are its operations to be appreciated? The space 
of fear might be understood as being a moving place between law and its 
realization in thought, but more concretely, as an historical fact made available 
to genealogical analysis through its archaeological revealing. To understand 
fear of law in this way is to engage in an excruciatingly solipsistic exercise, 
but it is the only way to get at issues concerning the attitude of the supplicant 
before the law. It is to act literarily, to impose upon the category of law a> 
narrative which claims that at the precisely the moment of ignorance of law, 
when waiting at law’s entrance, at exactly that moment the startled and 
astonished human being may best assess the character of law. 

In the modern era human being is rehabilitated. Because fear remains the 
experience of being outside of oneself, of being profoundly self-alienated, fear 
is a feeling that make vivid the experience of facing the priority of law in its 
various manifestations, such as the moments of the constitution of personhood, 
of internalization and of habituation, and in facing the priority of law remains 
momentarily outside of the capacity of law to shape it, for better and for worse. 
Relief from fear has inevitably been sought by subjects in order to secure 
grounds of being, but that grounding is always and everywhere contingent upon 
a submission to the ordering of law. Because it is a sign that one is directly 
addressing the contingencies that make up the order of being, fear is to be 
avoided whenever it is possible to do so. Fear shows the given order of things 
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to be heterotopic in its structure. In other words, fears enables one to see the 
disorders that compose the order of law. 

For the most part modern subjects weigh their actions in reference to each 
other and to foreign, alien worlds of experience on the basis of avoiding fear. 
They evaluate different actions they might take in terms of how such actions 
might lessen their fear, or in regard to how they might overcome fear. But 
when people are so intent upon avoidance, their actions ironically take on the 
characteristic of being blind reactions in and of themselves. That is, the 
resolution to act, associated with courage, becomes the cowardice of the age. 
In avoiding fear, modern subjects adopt the worst characteristic of fear, its 
capacity to paralyze and thus prevent one from breaking with the frozen 
qualities of life. When fear of fear so permeates the range of action that it 
becomes almost impossible to imagine escape routes from the way things are, 
it may well be that a particular point has been reached, a “threshold of 
modernity” (Foucault 1978, p. 143), so that fear itself must be reinterpreted. 
Such a reinterpretation of fear might consider it as an articulation of passivity 
in resistance to law, a passive act that demonstrates the possibility of being 
uncertain, and yet responsible nonetheless, seeking out and finding an identity 
after disaster. Or, as Maurice Blanchot puts it in an paradoxical appreciation 
of personal identity, “In the patience of passivity, I am he who anyone at all 
can replace, the nonindispensible by definition, but one for whom there is, 
nonetheless, no dispensation: he must answer to and for what he is not” (1986, 
p. 18). To make such a radically passive move might be to experience deeply 
the inauthenticity of life as a necessary step toward appreciating life as other- 
than-person, so as to become more robustly attached to life itself. To fear is 
to contribute to a reconstitution of a fuller range of possible meanings than 
those that appear as the orders of law, through an appreciation of law itself 
as an ordering principle. In this sense, fear might be the attitude needed if one 
is to understand the experience of ordering, as Foucault put it. One might 
achieve such a state only occasionally, and only as a slipping moment (a slip 
of the tongue, on the tip of the tongue, where the word breaks off [Connolly 
1987]), as a realization of the surface transiencies of the experience of thought 
in language. Fear might thus be a way of moving through the consequences 
of modern war, which also and always and everywhere is a war of words. 

All of this praise of fear requires as well that we think of it as a process 
of movement between the preconstituted spaces of being that are mandated 
by law. To experience fear may well be to experience that moment of vertigo 
that accompanies the movement from a place of protection to a place of 
exposure, experiencing the vertigo of uncertainty, not knowing, and admitting 
that one does not know, what threats to well-being might lay in wait. The 
farther one travels, so to speak, the greater the fear (Dumm 1987, p. 148). 

Fear of law moves one to a place before the law. It is only by dint of that 
emotion that is like respect, to recall Lingis, that one can understand how one, 
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as a person, addresses the law. The terms of address are always as one who 
is before the law as a person, a person pained into being, a person who is a 
person by virtue of the fact of being exposed, before the law. 

Jacques Derrida, writing on Kafka’s “Before the Law,” asks why the story’s 
protagonist, the man from the country, does not enter the doorway into law, 
and provides a provisional answer to that question in the form of yet another 
question. “What holds us in an arrested state befor the law, like the man from 
the country, is surely also what paralyzes and detains us when confronted with 
arecit: is it not its possibility and impossibility, its readability and unreadability, 
its necessity and prohibition, and those possibilities, as of the relation, 
repetition, and history?” (Derrida 1987, p. 136). One might be trapped, Derrida 
seems to suggest, by the power of Kant’s categorical imperative, which for him 
makes being before the law an example of the respect that law must command, 
without showing itself. We can recall here that Lingis has reminded us that 
respect is the first intellectual feeling, closely associated at its inception of fear. 
The phrase “as if,” in Kant’s second formulation of the categorical imperative— 
“Act as if the maxim of your action were by your will to turn into a universal 
law of nature”—almost, in Derrida’s reading, introduces “narrativity and 
fiction into the very core of legal thought when it begins to speak and question 
the moral subject” (p. 133). 

Being before the law is as if nothing is happening, is a submission to the 
law. But we must proceed on a fictive basis, because before being is the law. 
Before the law is nothing. The impossibility of law is that it takes shape out 
of the differences that people provide it through close attention. A naturalistic 
rendering of this process can only advance as if there is a natural outgrowth 
of the law. Derrida discusses this fantastic occurance in contemplating Freud’s 
understanding of the totemic meal and the origins of morality: 


[T]his pure event marks and invisible rent in history. It resembles a fiction, myth, or fable, 
and its recitation is so structured that all questions as to Freud’s intentions are at once 
inevitable and pointless. ... Demanding and defying the recit-telling, this quasi-event bears 
the mark of fictive narrativity (fiction of narration as well as fiction as narration: fictive 
narration as the simulacrum of narration of an imaginary story/ histoire). This is the origin 
of literature and law at once—like the dead father, a story told, a spreading rumor, without 
author or term, but an eluctable and unforgettable recit. . . . This law is even more 
frightening and fantastic, unheimlich or uncanny, than if it emanated from pure reason, 
unless precisely the latter be linked to an unconscious fantastic (p. 138). 


To the extent that the founding documents of law betray such a narrativity, 
they partake of the uncertainty that can be evoked through deconstructive 
techniques, techniques which enable one to undermine belief in the certainty . 
of such origins. 

The personal pain of being before the law is that it is a constant reminder 
of the father who must be killed, one more time, always one more time, if 
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the children are to be free. “Yet Another Effort, Frenchmen, If You Would 
Become Republicans,” in the Marquis de Sade’s Philosophy in the Bedroom, 
is another totem of this modern project, an excessive project, one that is never 
complete because of the impossibility of reading such an excessive text. 
(Kennan 1987) To kill the father is to give birth to the law. Kafka seemed not 
only aware of this, but asked what the impact of that awareness was to be 
on those who came after Freud. Derrida may be read as wishing to answer 
Kafka, that the death of law would be the death of literature, but since we 
can never know for sure, there is hope yet. 

One might hope that the field of pain and death upon which such narrative- 
like texts are written is indeed a construction, and hence requires 
deconstruction if the secret of legal power is to be understood. Yet the stance 
of a “pure” deconstruction is as impossible as is the unity of the text it examines. 
The space of law may well be understood as being in need of fearful movement 
from which to appreciate it. In any particular case of law, the reminder that 
there is a position that is before the law can also be a reminder that there is 
fear of law, in the mind, perhaps, but also in the bones. 


SPEED, OR THE DIASPORA OF TIME AND SPACE 


Not too long after the town of Macondo was settled, a plague of insomnia settled upon 
its inhabitants. At first, they were unheeding of the disaster that had befallen them. “If 
we don’t sleep, so much the better,” Jose Arcadio Buendia said in good humor. “That way, 
we can get more out of life.” But the Indian woman explained that the most fearsome 
part of the sickness of insomnia was not the impossibility of sleeping, for the body did 
not feel any fatigue at all, but its inexorable evolution toward a more critical manifestation: 
a loss of memory. She meant that when the sick person became used to his state of vigil, 
the recollection of his childhood began to be erased from his memory, then the name and 
the notion of things, and finally the identity of people and the awareness of his own being, 
until he sank into a kind of idiocy that had no past. People came to dream on their feet. 
They could not distinguish between even their own dream images and those of others. 

On the advice of his son Aureliano, one of the first to contract the disease, Jose Arcadio 
Buendia began to label all the things of the house, and later the town. With an inked brush 
he marked everything with its name: table, chair, clock, door, wall, bed, pan. He went 
to the corral and marked the animals and plants: cow, goat, pig, hen, cassava, caladium, 
banana. Little by little, studying the infinite possibilities of a loss of memory, he realized 
that the day might come when things would be recognized by their inscriptions but that 
no one would remember their use. The sign that he hung on the neck of the cow was an 
exemplary proof of the way in which the inhabitants of Macondo were prepared to fight 
against loss of memory: This is the cow. She must be milked every morning so that she 
will produce milk, and the milk must be boiled in order to be mixed with coffee to make 
coffee and milk. Thus they went on living in a reality that was slipping away, momentarily 
captured by words, but which would escape irremediably when they forgot the values of 
the written letters. 

At the beginning of the road to the swamp they put up a sign that said MACONDO 
and another larger one on the main street that said GOD EXISTS (Garcia Marquez 1970). 
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In the delusionary state in which waking and sleeping are indistinguishable, 
memory slips away. When the cues by which we are able to piece together 
certainties are erased, then memory goes, too. Garcia Marquez, asks a question 
similiar to that posed by Foucault throughout his works: How does one come 
to know the meaning of things through the experience of naming them? The 
town of Macondo recreates a world for itself in its isolation, but it is a world 
that is slipping away. The last memory to go is the memory of the letter of 
the word. Recreated in detail is the Borges’ parable concerning the listing of 
animals that had so provoked Foucault’s laughter (1970, p. xv), only the listing 
here is also explicitly a labeling. But in such a world, the impossible 
juxtaposition of things in the intersection between language and space occurs 
across a time that is only recoverable when it can be distinguished in its 
particulars, as when waking and sleeping state are different. From Garcia 
Marquez’s story, one might learn how important memory is to the present, 
to say nothing of Robert Cover’s imaginary future. The question of law may 
well be, then, how are people to establish and reestablish the memory that is 
needed for the projection of such a future, or more simply, how can law not 
only create space, but time? 

When Hannah Arendt argued that “[totalitarian government] destroys the 
one essential prerequisite of all freedom which is simply the capacity of motion 
which cannot exist without space” (1973, p. 466), she was, describing the fearful 
condition that many social theorists since her have also come to recognize. 
Of course, Arendt was not the first to articulate this problem, nor has she been 
the only one to sense in it perhaps the most important problem of legitimation 
or representation, or, in darker hues, democratic despotism, disciplinary 
society, or worst of all, nihilism. Most recently, this time has been labeled as 
a transitory era to a postmodern era, or as an era in which postmodernism 
becomes the immanent moment that counters modernity itself (Connolly 1988). 
The possibility that the problems humankind is facing is one of maintaining 
memory in the face of its effacement, however, is the raison d’etre of the law, 
because the law might be understood as being that which precedes itself, and 
as being that principle that pains subjects into being, into actions. Hence it » 
might be thought of as the capacity for whatever efforts may be made to slow 
down the processes by which space and time themselves are being effaced, 
namely, the process of acceleration that is the essence of technology in the 
modern era. 

Fear of law may be understood as a way of addressing the space of law without 
being fully implicated within the law. If fear of law is how one comes to be 
before the law, then fear may be understood as a specific kind of movement, 
a counter-movement. To fear is to be in a state of arrest before the law. That 
arrest, that attention, that passivity, is the posture. that one needs to hold if one 
is to resist the general acceleration which threatens all spaces in what Paul Virilio 
has called the modern “state of emergency.” For Virilio, the legal state of 
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emergency is reminiscent of the totalitarian state, but has an equal potential 
to erupt in all modern states because of the more general supplanting of space 
with speed in the prosecution and planning of war (Virilio 1986, pp. 133-134), 

The collapse of political space, an effect of the more general obliteration 
of space in the late modern era, bears directly upon the question of the 
persistance of heterotopias, and hence upon the question of law itself. One 
might ask this question at its most naive and direct level: Is the ordering 
principle of law, which is to impose order over disorder, being erased by 
processes of acceleration? In general terms, Virilio argues that the power of 
nuclear weapon technology results in “a double disappearance: the 
disappearance of matter in nuclear disintegration and the disappearance of 
place in vehicular extermination” (p. 134). Ultimately, he argues, “geographical 
localization seems to have definitively lost its strategic value, and inversely 
... this same value is attributed to the delocalization of the vector, of a vector 
of permanent movement—no matter if this movement is aerial, spacial, 
underwater or underground. All that matters is the speed of the moving body 
and the undetectability of its path” (p. 135). 

Virilio sees the political consequences of the delocalization of the vector to 
be profound. He argues, 


The transition from the state of siege of wars of space to the state of emergency of the 
war of time only took several decades, during which the political era of the statesman was 
replaced by the apolitical era of the State apparatus. . . . Contraction of time, the 
disappearance of the territorial space, after that of the fortified city and armor, leads to 
a situation in which the notions of “before” and “after” designate only the future and the 
past in form of war that causes the “present” to disappear in the instantaneousness of 
decision. The final power would thus be less one of imagination than of anticipation 
... the loss of material space leads to the government of nothing but time (pp. 140-141). 


For Virilio the government of time is not achievable through practice, but 
through simulation. There are no distinctions between real and hyper-real, 
which must somehow fall back upon the orders of discourse of which they 
are a part, from which they have emerged. Instead of the essence of technology 
being nothing technological, in Heidegger’s phrase (1977, p. 287), for Virilio, 
technological devices seem to have an ultimate impact on the devices of human 
thought, space and time. 

The world of simulation that Virilio evokes is necessarily a world without 
law, because it is a world in which the distinctions that law creates are erased. 
The special narrativity of law, located in the character of its violence, becomes 
meaningless in the hyper-reality imposed by the disintegration of space and 
time, just as memory gives way to idiocy in Garcia Marquez’s story. In a world 
in which anticipation, not imagination, is associated with power, the law, “the 
projection of an imagined future on reality,” becomes unrecoverable. In fact, 
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in the face of the absolute violence of vectorization, the violence of law, 
infinitely deferable but always present, disappears. 

Ultimately the collapse of time and space is not embraced by Virilio as more 
than a vision. For him, the disappearance of the political is the problem and 
the explanation for the creation of technological means of accelerating speed. 
In an inversion of Clausewitz, he argues that the irony of the political 
technologies of the present is that by focusing on immediate time, they disable 
politics at its root, in the capacity of human beings to imagine. “The danger 
of the nuclear weapon,” he writes, “and of the arms system it implies, is thus 
not so much that it will explode, but that it exists and is imploding in our 
minds” (1986 p. 150). A series of strategic withdrawals (retreats) in the face 
of the destruction of space leads to “the no-time of the politics. of relativity. 
... The violence of speed has become both the location and the law, the world’s 
destiny and its destination” (p. 151). The law is vectorized, that is, it becomes 
a series of lines that are only directional, having no separating quality, being 
devoid of imagination. 

From Virilio’s perspective, recent “breakthroughs” in the nuclear arms race 
may only be the predictable result of the inevitable, dawning realization of the 
disappearance of geopolitics in the face of the vectorization of war. Retreat 
is simply the economical response to the elimination of space. As with all other 
retreats, however, it is only a delay, because time itself is accelerating too, 
rendering geographical retreat meaningless. 

A more important inference from Virilio’s work may be that since humanity 
is entering the era of time-war, defensive strategy must entail deceleration, or 
the reconstitution of space wherever and however possible. In this situation, 
the heterotopia of law constitutes a primary counter-space, an alternative 
version of the present, as the present’s reenforcement or as the recombination 
of various of its aspects. The ethical problems that one faces in suggesting that 
the constitution of heterotopias should be protected are, however, enormous. 
The first and most obvious question that one asks in this regard is, is it valid 
to endorse a state, any state, as an alternative to the state of emergency 
engendered in acceleration? 

If one thinks about the potential relationship of the idea of the heterotopia 
to the idea of survival, any endorsement of the state can be demonstrated to 
participate in the destruction of space, or alternatively, to be more easily 
subjected to the destruction of space than alternative political arrangements 
may be. Foucault’s commentary on the ship as a heterotopia is appropriate 
in this regard. He wrote, at the conclusion of his lecture on heterotopias: 


[T]he boat has not only been for our civilization, from the sixteenth century to the present, 
the greatest instrument of economic development . . . , but has been simultaneously the 
greatest reserve of the imagination. The ship is the heterotopia par excellence. In 
civilizations without boats, dreams dry up, espionage takes the place of adventure, and 
the police take the place of pirates (1986, p. 31). 
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Foucault may have been suggesting that the problem of the late modern era 
is precisely a crisis of imagination, a crisis in the way its products are to be 
expressed, protected, displayed, mobilization, and moved into opposition to 
deathbound thoughts that fix all beings in line. The heterotopia, for all its 
horror and monstrosity, is the space of imagination as it is practiced. Its 
disappearance would signal the end of imagination, Virilio’s anticipation to 
the fore, a single focus on what is to be rather than on how things are. A 
replacement of war, not with peace, but with the police. 

The preservation and proliferation of heterotopias can thus be understood 
as a political opposition to the proliferation of technologies of speed. It is a 
position at once conservative and radical. If one seeks preservation, one is 
accepting, if fearfully, the law, because law is the most extensive heterotopic 
space. Yet at the same time, one is enabling oppositions to law, other spaces 
born of fear and the pleasures of movement, which in their proliferation set 
up spontaneity of being, and a continuation of imagination in life, through 
the ongoing, unplanned conjunction of differentiated and often disordered 
spaces. One approaches the law tentatively, protected by the other spaces one 
carries as part of one’s self, not to destroy law—because its destruction would 
carry with it an end of life—but continually to reorganize and disorganize its 
space, to multiply the entrances and exits out its primary domains, to permit 
the surreptitious slippage that it threatens to brake, to provide other intense 
experiences so that law will not be such a temptation to those who seek to 
imagine, and who understand the power of law to lie in its capacity to incite 
imagination. One approaches law slyly, looking at it out of the corner of one’s 
eye, appreciating its enunciative qualities, its precession to thought, its capacity 
to make people persons, its articulation of violence and incitements to action, 
its capacity to harm deeply, its opposition to speed. 

One way to think about this approach to law is to argue, following Boaventura 
de Sousa Santos, that “Our legal life is constituted by an intersection of different 
legal orders, that is, by interlegality” (1987, p. 298). Santos identifies three 
procedures for mapping law, scaling, projecting, and symbolizing, arguing that 
“The autonomy of law as a specific way of representing, distorting, and 
imagining reality derives from the operation of these procedures” (p. 297). He 
argues that these procedures of mapping the space of law can illuminate the 
fragmentation of law without suggesting that all fragmentation is chaotic, or, 
to use terms that I have deployed in this essay, that may enable a tracing of 
the heterogeneity that constitutes the space of law. 

Yet it cannot be forgotten that while most of the rubrics of postmodernism 
call for new forms of cognitive mapping, such mapping itself is implicated in 
a very old law. To make explicit the imaginative project of tracing the spaces 
of interlegality may be the best strategy that liberatory projects can take in regard 
to law. But it needs to be remembered that both Cover and Foucault are 
implicitly in accord, that regardless of what its proponents may call it, or under 
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what name they pursue it, all mapping is surveying, creating a space that is to 
be marked and monitored. The plea for a toleration of interlegality, and the 
joy that the juxtaposition of unlike spaces might provide the imaginative jurist 
should not deceive anyone. The fatality of law does not relieve lawyers of the 
responsibility for knowing the fatal vision of the field of legal discourse. 

Santos argues, following Chaim Perelman, that a deployment of metaphors 
of space will reverse what has been the dominant metaphors in the modern 
age, those of time (p. 297). Yet the two have always been together, mutually 
dependent. One needs to depend upon the appropriate balance between the 
two in order to allow both a dynamic of law and a preservation of its 
imagination. To approach the law slyly is to slow down, to move through and 
between the spaces of law, and to recognize, through fear, the pain and death 
that accompany the constructions of its imagination. 


CONCLUSION 


What might the point of this story about fear of law be? It may be only this, 
that in reference to law there is fear, and fear can be reasonable as a companion 
to law. Fear is a movement away from law that is parasitic to law, a non- 
resting place of arrest, that does not become reduced to vectorization because 
it partakes in and is born of space. The point of fear is to be between spaces, 
not to obliterate space, not to transcend space, but to ruminate upon space 
in order to survive the violence of legal interpretation. One fears, but fear is 
not a permanent site. Fear may be thought of as the first specific category of 
interlegality to be mapped, but it, like other postmodern mappings, must be 
written lightly, must be easily erasable (though never completely erased), so 
that it will remain at least partly unmappable. As a final irony, one might note 
that fear is what enables legal spaces to be, because it provides the measure . 
of difference and degree of intensification that enable one to sense the 
heterotopic space of law. . 

In the face of the law that makes people persons, people need to fear. Yet 
people also need law to protect them from the dissolution of space via speed. 
Hence fear is a political value that is valuable because it is critical of value, 
a way of establishing difference that enable uncertainty in the face of danger. 
Fear is also that which enable one to think in a timely manner, without 
succumbing to the intoxication of speed. It aids in a recouperation of history 
while recasting history in terms that may help avoid the pitfalls of historical 
thinking. 

And so it may be that there is a poetics of law, a pathetic poetics perhaps, 
that takes as its starting point a recognition that even extreme experiences of 
people, of danger and fear, are not exhaustive in themselves, but the referential 
material for the continual recreation and destruction of law’s great inventions. 
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The poetics of law enabled by fear preserves and transforms the imaginative 
capacity, the ability of people to wonder at and be in awe of law, while at 
the same time participating in its processes. The poetics of law may be a 
pathological poetics as well, baecause the logic of the present as a continual 
horizon of being calls us to a path between places of law. Uncovering the path 
of law in its logic is the imaginative activity that enables us to understand more 
fully the narrativity of law, before the law, not simply in its termination in 
pain and death, but in its beginning in pain and death. 

Ironically, such a supplement to Robert Cover’s rediscovery of the gap 
between perpetuator and victim of violence finally calls for a rejection of his 
claim that the distinctiveness of law is based upon that gap’s unbroachable 
quality. The projection of an imagined future for law requires understanding 
the originary position of law, not as a unity, but precisely as a writing that 
precedes the word. This eliminates one source of the “specialness” of law, 
because one then realizes, if only with a nervous laugh, that the gap between 
perpetuator and victim of violence is all to easily bridged, and that writing 
is itself only a replication of the gap between violence and the word, a 
replication that allows one to think of law’s future as well as its past, not in 
terms of redemption, but with some minimal measure of hope. That hope is 
imbedded, not in the uniquely violent character of legal interpretation, but in 
the audacity of its most basic claim, to imagine a future and to project that 
future upon the present, and then to call the result reality. 
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NOTES 


1. Indiscussing narrativity in law, I think it is important to try to write in a style that embodies 
the claims one makes concerning it. This text is an exercise that attempts to approach the law 
in such ways as to enable lines of flight from its power. It is a hypersensitive, and for some I 
suspect, a precious exercise. But I think it is warranted, because I wish to examine how the power 
of law lies in its narrativity. I think it is important to adopt a style that is, perhaps, reflexive; 
in other words, a style which both undermines and builds a distinct narrative of its own, so that 
a perspective on law that is both immanent and yet which hopes to achieve a distance from it 
can be constructed. vi 

2. The dubious project of submitting to law and participating in its defense is reminiscent 
of the situation of the supplice, that tortured confession which requires the participation of 
the lawbreaker. One might engage in such a project voluntarily, perhaps because, like the 
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supervisor in Kafka’s story, “In the Penal Colony,” one is curious about and committed to that 
moment of enlightenment that comes when the inscriptions of the sentence of law upon the 
body of the condemned become clear. Perhaps that curiosity is the most courageous 
characteristic in the writing of contemporary critics. But I engage in such a project because 
I am afraid, because my fear leads me to think that if such an exercise is not attempted, 
the law will disappear, and with it the pain that compels people to be persons. In the face 
of the contemporary disappearance of law, such timid writing is, perhaps, reasonable. Of course 
I wish to think that it is just such a reasonableness that informs the desire to tell this story, 
a story about being before the law. I elaborate on the idea of the disappearance of space and 
time, and consequently, on the prospects for personhood, toward the conclusion of this paper. 

3. Arendt further developed her distinction between action and behavior (1958). This 
distinction is controversial, but is not the point of this essay to investigate its implications. The 
interested reader might with to examine George Kateb’s (1984) study of Arendt. 

4. Again, in this regard, some of the later pronouncements by Foucault are at odds with his 
earlier assertions. Sovereignty is not merely a cover-up for disciplinary practices, as he seems to 
assert in “Two Lectures” (1980). One might make consonant his earlier and later insight by claiming 
that all one wants to do here is examine the aspects of laws that operate as micro-powers, but 
I think that would be fudging. 

5. Benjamin argued (1920, in Germany) that apart from the state itself, organized labor was 
the only legal subject entitled to exercise violence. The view of the state, he admitted, was that 
the right to strike is not a right to violence, but Benjamin reformulated the question of violence. 
He argued, “The moment of violence, however, is necessarily introduced, in the form of extortion, 
into such an omission, if it takes place in the context of a conscious readiness to resume the 
suspended action under certain circumstances that either have nothing whatever to do with this 
action or only superficially modify it. Understood this way, the right to strike constitutes in the 
view of labor, which is opposed to that of the state, the to use force to attain certain ends” (1978, 
pp. 281-282). 

6. Jean Baudrillard elaborates on the notion of the construction/destruction of a space in 
his observations on the paradox of ethnology. He argues that all ethnologists destroy their subjects 
in order to discover them (1983, pp. 13-17). This is paradox of the clinician more generally, as 
Foucault once noted (1973). 

7. In 1972, in response to a criticism that in his works to date (most importantly The Order 
of Things ) he had ignored the diachronic dimension of discourse in attempting to understand 
transformations and continuities within specific discursive formation, Foucault obliquely hinted 
at the role genealogy might play as a supplement to archaeology. Because the reading of the 
relationship between archaeology and genealogy that I give here might be considered 
tendentious, I replicate the relevant passage here. “[I]t seemed to me that, for the moment, the 
essential task was to free the history of thought from its subjection to transcendence. ... . My 
aim was to analyze this history, in the discontinuity that not teleology would reduce in advance; 
to map it in a dispersion that no pre-established horizon would embrace; to allow it to be 
deployed in an anonymity on which no transcendental could impose the form of the subject; 
to open up to a temporality that would not promise the return of any dawn. My aim was to 
cleanse it of all transcendental narcissism; it had to be freed from that circle of the lost origin, 
and rediscovered where it was imprisoned; it had to be shown that the history of thought could 
not have this role of revealing the transcendental moment that rational mechanics had not 
possessed since Kant, mathematical idealities since Husserl, and the meaning of the perceived 
since Merleau-Ponty—despite the efforts that had been made to find it here” (p. 203, emphasis 


added). In short, the task of archaeology is to prepare the ground for the reading of the 
genealogist. 


Fear of Law 57 
REFERENCES 


Arendt, H. 1958. The Human Condition. Chicago: University of Chicago Press. 
1973. The Origins of Totalitarianism. New York: Harcourt, Brace, Jovanovich. 
Baudrillard, J. 1983. Simulations. Translated by Paul Foss, Patton, P. and P. Beitchman. New 
York: Semiotext(e). 
Benjamin, W. 1978. “Critique of Violence.” In Reflections, translated by Edmund Jephcott, edited 
by Peter Demetz. New York: Hartcourt, Brace, Jovanovich. 
Blanchot, M. 1986. The Writing of the Disaster. Translated by Ann Smock. Lincoln: University 
of Nebraska Press. 
Connolly, W. 1987. Politics and Ambiguity. Madison: University of Wisconsin Press. 
—_———. 1988. Political Theory and Modernity. New York: Basil-Blackwell. 
Cover, R. 1983. “Nomos and narrative.” Harvard Law Review, 97. 
—_____—. 1986. “Violence and the Word.” Yale Law Journal, 95. 
Deleuze, G. and Guattari, F. 1987. A Thousand Plateaus. Translated by Brian Massumi. 
Minneapolis: University of Minnesota Press. 
Derrida, J. 1987. “Devant la Loi.” Translated by Avital Ronell in Kafka and the Contemporary 
Political Performance, edited by Alan Udolth. Bloomington: Indiana University Press. 
Dumm, T. 1987. Democracy and Punishment. Madison: University of Wisconsin Press. 
Foucault, M. 1970. The Order of Things. New York: Vintage. 
1972. The Archaeology of Knowledge. Translated by A. M. Sheridan-Smith. New York: 
Harper & Row. 
1973. The Birth of the Clinic. Translated by Alan Sheridan. New York: Vintage. 
1977a. Discipline and Punish. Translated by Alan Sheridan. New York: Pantheon. 
1977b. “Nietzsche, Genealogy, History.” In Language, Counter-Memory, Practice, edited 
by Donald Bouchard. Ithaca: Cornell University Press. 
1978. The History of Sexuality, Volume 1. Translated by Robert Hurley. New York: 
Pantheon. 
1980. “Two Lectures.” Translated by Alessandro Fontana and Pasquale Pasquino in 
Power/ Knowledge, edited by Colin Gordon. New York: Pantheon. 
1986. “Of Other Spaces.” Translated by Jay Miskowiec Diacritics, (Spring). 
Garcia Marquez, G. 1970. One Hundred Years of Solitude. Translated by Gregory Rabassa. New 
York: Harper & Row. 
Heidegger, M. 1977. “ The Question Concerning Technology.” In Basic Writings, edited by David 
Krell. New York: Harper & Row. 
Hobbes, T. (1651) 1968. Leviathon. London: Penguin. 
Kateb, G. 1984. Hannah Arendt: Politics, Conscience, Evil. Towtowa, NJ: Rowman and 
Allanhead. 
Keenan, T. 1987. “Fable as Effort of Reading: Blanchot on Sade’s Francais, encore un effort.” 
Unpublished manuscript. 
Lingis, A. 1983. Excesses: Eros and Culture. Albany: SUNY Press. 
Lyotard, J.-F. 1984. The Postmodern Condition. Translated by G. Bennington and B. Massumi. 
Minneapolis: Universiity of Minnesota Press. 
Rush, B. (1801) 1962. Medical Inquiries and Observations on the Diseases of the Mind. New York: 
Hofner Press. 
Santos, Boa de Ventura. 1987. “Law: A Map of Misreading.” Journal of Law and Society, 14. 
Virilio, P. 1986. Speed and Politics. Translated by Mark Polizzotti. New York: Semiotext(e). 


t Pore fe me 


a. 


‘a 


” 





PART II 


SILENCES IN RESEARCH AND THEORY: 
THE ROLE OF THE STATE IN SOCIOLEGAL STUDIES 


i 





: has _ ia a i 7 
7 ie ia 7 ® 


OUT OA HOSATeae Alea 


UES JAISIO“RN ie, bi sTATe. a Sug 


yf Sepia Noma ae retin te 


SYMPOSIUM INTRODUCTION: 
LOCATING THE STATE IN SOCIOLEGAL STUDIES 


Felice J. Levine 





Research and writing in sociolegal studies has proceeded absent significant 
attention to the state and its role or relationship to law-related phenomena. 
As an area of inquiry, the sociology of law has rather self consciously focused 
on the empirical realities of law. In describing and explaining legal actions and 
activities, sociolegal scholars have placed primary emphasis either on the social 
context internal to the legal system or on the immediate social environment. 
Even in studies of the growth or development of law, there has been a 
disinclination overall to operationalize grand theory or abstractions as they 
relate to legal institutions and practices. 

The comparative silence about the state in sociolegal scholarship is 
particularly surprising given that the state and the legal system are major, 
interdependent social institutions of society. Research on each, however, seems 
to have followed divergent trajectories. Much of the scholarship on the state 
has emphasized its emergence or examined factors, internal and external to 
a society, that account for a state’s expansion, organization, and structure (see 
Thomas and Meyer 1984). While welfare, education, or labor have been 
contexts of interest, work on the state has largely bypassed the law—courts, 
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the legal profession, law enforcement agencies, and other law-related entities— 
as sources of power and policymaking. The social scientific study of law has 
in general eschewed macro analysis of the growth of law across long spans 
of time or location and has favored instead microsocial approaches to 
illuminating patterns or changes in the interactions and workings of law and 
legal institutions.” Although a preponderance of sociolegal research emphasizes 
contexts that are official and have state legitimacy (e.g., courts and 
administrative agencies), explicit connections to the state are rare (see Abel 
1980; Munger 1990). 

The four papers that follow seek to reflect on the meaning of the state for 
sociolegal research. These four scholars initially participated in a symposium 
entitled “Silences in Research and Theory: The Role of the State in Sociolegal 
Research” held at the 1988 annual meeting of the Law and Society Association. 
The session sought to probe how researchers could arrive at new appreciations 
of the importance of the state through reflecting on its relevance in their 
sociolegal work. The goal was to consider the meaningfulness of the concept 
not through abstract consideration but through concrete, specific and 
operational reflections on one’s own research. The purpose was not as much 
to critique or defend state theory (though some critiquing occurred) or to 
advance work on the state (several of the participants were not state experts) 
as to see what can be learned about sociolegal efforts through the lens of a 
core theoretical concept such as the state. The self-reflective, consciously 
personal quality of this symposium is preserved in the published version of 
these presentations. 

Three observations emerge strongly from this symposium. First, attention 
to the ideology and structure of the state can help inform work at both 
individual and institutional levels of analysis. In reflecting on their own notions 
of the state, participants clarified how notions of the state or concerns about 
its depiction can enrich knowledge about the workings of law and the 
conditions under which individuals and groups come to use, avoid, confront, 
or accomodate it. These papers show how legal institutions—even local ones— 
are linked to the state, not separate and apart from it. These papers show as 
well how policies and allocative decisions are generated through the interaction 
of official and unofficial fora and the use of formal and informal process. 

Focusing specifically on these interactions, Susan Silbey reconsiders her 
work on disputing and the handling of minor disputes in the “shadow” of the 
state.’ Attention to the state brings her to see the interconnectedness of formal 
and informal processes and what might account for both the similarity in 
outcome between mediated and court-handled cases and perceived differences 
in disputants’ satisfaction with mediation. She argues that citizens’ acceptance 
of the expanded role of the state may provide a political perspective about 
seemingly local, ad hoc disputes and their resolution. While Silbey notes that 
others have considered the legitimacy and expanded reach of the state, the 
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insightful discussion of her own studies makes vivid the point (see also Abel 
1980, pp. 813-814). 

The second observation is as much methodological as conceptual. All four 
papers recognize that attention to the state requires thinking over large periods 
of time and diverse locales. Invariably this perspective leads to thinking 
temporally about sequences of events and unique events over time and place. 
Consideration of the state almost by necessity demands a theoretical, historical, 
and comparative posture which helps generate provocative and challenging 
interpretations of how, where, and why law is produced and transformed. 

Mindful of the importance of change and comparison, Sally Falk Moore 
considers the role of the state from the vantage of her own local experience 
and the context-specific interests that engage the ethnographer. Moore reflects 
on the tension between intensive examination of the particular and the need 
for generalization. In presenting her work on Kilimanjaro, she shows how one 
must engage in both specifying and generalizing activities in building 
knowledge. Her analysis powerfully conveys the value of attending to the 
meaning and changing meaning of the state (from chiefdoms through colonial 
rule to socialist governance) in comprehending what might otherwise appear 
to be quite removed from the state—the local law embedded in the everyday 
life of the Chagga. Most revealing is her discussion of the instrumental value 
for the state and the local people of reifying “customary law.” Despite the fact 
that customary law is always changing, Moore emphasizes that this construct 
serves the political innterests and power needs of many parties and the 
pluralistic dimensions of the state. 

The third observation emanates at once from a certain unease about work 
on the state but recognition that this concept has value especially when 
understood in terms of multiple functions and levels. Although too much 
attention to the state can lead to overly abstract and narrow conceptions of 
legal and political processes, a state focus helps to foster more interconnected 
and complex analysis. 

Joel Roger’s work attends to state institutions and actions while he resists 
abstract notions of the state or of its singular power. In considering change 
and stability in social life, he emphasizes the interactive role of state institutions 
as dependent and independent variables and admonishes against privileging 
their influence over other organizational and institutional forms. Elizabeth 
Sanders too shares concerns about the abstract nature of state theory and the 
typically narrow construction of the actors and activities that comprise the 
state. She sees work on the state focusing almost exclusively on the executive 
arena and its managers to the neglect especially of the legislative process. By 
analyzing the legislative process, she arrives at a very different account of the 
Progressive Era than would be produced by only examining executive-elite 
interactions. Sanders recommends more empirical thinking about the state. 
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Also, she urges not an abandonment of state theory but the enlargement of 
its scope to include legislative and judicial fora.* 

All four papers constitute an invitation to social researchers to consider more 
than one level of analysis, context for study, and point in time. In revealing 
how they think about their work, these authors show the importance of 
alternative frames of reference and modes of inquiry. Their examples and 
reflections underscore that specific legal contexts and events are best 
understood in interactive and sequential terms. While these authors caution 
that theory about the state needs to be linked to operational and empirical 
foundations, they value the historical and comparative perspectives stimulated 
by an interest in the state.’ Especially at a time when the meaning, structure, 
and very legitimacy of states (and substates) are undergoing rapid 
transformation,’ the role of law must be examined cognizant of the power and 
ideology of the state. 


NOTES 


1. There are, of course, exceptions to this overall thrust; see Rueschemeyer (1986). 

2. The two are not necessarily incompatible. Understanding the relationship between legal and 
social change over long periods of time may require broad-based theory and micro level 
examination at crucial junctures; see generally Collins (1989), Tilly (1984), and, most importantly, 
Munger’s insights (1990) as they relate to sociolegal studies. 

3. Jam extending the concept, “bargaining in the shadow of the law,” originally set forth by 
Mnookin and Kornhauser, 1979. Here I refer to how ideology, normative judgments, power, 
symbolic messages, and legitimacy of the state constitute a backdrop for legal authority; that is, 
that the state plays a role not only in how legal institutions function but also in how people orient 
themselves in relation to each other and to the use(s) of law. 

4. Sanders’ critique of the inattention of state theory to the actors and activity that constitute 
the legislative process is reminiscent of Abel’s critique of its comparative neglect in sociolegal 
scholarship (1980, pp. 816-817). The implication of Abel’s point is that meaningful study of the 
emergence and development of law requires attention to the ways that economic, social, and 
political structures shape the lawmaking process. 

5. Recognition of the importance of historical and comparative perspectives is central to work 
on the state; see, for example, Skocpol and Amenta (1986). 

6. Recent events especially in Eastern Europe and the People’s Republic of China underscore 


the importance of attention to the state in understanding both public and private interactions with 
the institutions of law. 
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ON THE RELATIONSHIP OF 

STALE THEORY TO 

SOCIOLEGAL RESEARCH: 

THE EXAMPLE OF MINOR DISPUTES PROCESSING 


Susan S. Silbey 





This symposium, on the relationship between law and society research and state 
theory, brings together an unlikely group of scholars. It feels unfamiliar and 
yet provocative; I am uncertain what role an ethnographer such as myself can 
play among students of state theory other than that of the naive skeptic. I am 
intimidated by something so awesome sounding as “state theory” because I 
am not quite sure what is meant by the state in sophisticated theory. If, however, 
the collection of persons is eclectic, the sequence of contributions suggests a 
pattern of analysis. We began with an explication of the range and varieties 
of state theory in sociolegal studies, then moved to a discussion of several 
antipathies in analyses of the history of American national politics over the 
last century which center about alternative conceptions and assessments of the 
role of the state. This was followed by an example of law in what is sometimes 
viewed as stateless societies, but which is an instance of the imposition of a 
particular state over a native African people. 
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In this movement from the general to the particular, from the abstract to 
the concrete, from the exploration of the American state to uncertainty about 
the moral and political status of an African state, I recognize the place and 
relevance of my research. Unlike some of my colleagues in this symposium, 
I have not studied the big picture such as the societal level of social 
organizations, nor the higher worlds of social life where state theory is more 
commonly deployed. My ethnographies provide micro analyses. I study not 
only little places but the lower social stratum. Rather than doing research on 
the Supreme Court, no less an appeals court or even a general jurisdiction court, 
my fieldwork has been in the lower courts. Instead of studying torts, class action 
litigation, or the federal regulation of markets, my work on consumer 
protection focused on individual consumer consumers. And in my most recent 
work on alternative dispute resolution and mediation, I have also avoided too 
great attention to environmental disputes, corporate negotiation, mini-trials, 
or regulatory negotiation, that is, the upper worlds of disputing: instead, I have 
spent my time on neighborhood quarrels, wife abuse, and assault and batteries 
in the local pub. Thus, I must try to locate the possible usefulness of state theory 
for studies of social interaction in these less prominent or prestigious corners 
of American legal culture. 

If my research has been relatively silent on the role of the state, this omission 
derives from a general resistance to a concept which has been used too often 
in ways which have made it seem overly abstract, and without experiential 
authenticity or concreteness. Moreover, what has seemed to be a relatively 
unhelpful concept has nonetheless also played too large a role in sociolegal 
studies, misdirecting research from what might be more fruitful and helpful 
lines of inquiry. In legal scholarship, the state has been associated with 
instrumental and positive conceptions of law. We have spent much of our effort 
studying the implementation of state regulations as a way of understanding 
the role and consequence of legal authority. By focusing upon the violations 
of law and efforts to redirect and rechannel behavior, however, we have 
described the law in terms of the instances in which the law’s resources are 
most nakedly exposed and least likely to be effective. By its concentration on 
state law, sociolegal research has too often demonstrated the impotence an 
ineffectiveness of law. 

Because we have traditionally defined the law in terms of state intervention, 
we rarely look to instances of law abidingness, where the law is unproblematic, 
and possibly quite efficient. We seem to take for granted the norms and 
behaviors associated with legality and which, despite much of the evidence of 
sociolegal research, obviously play a role in our daily lives. As sociolegal 
scholars, we have rarely studied that routine law abidingness, the normalcy 
of legality which helps constitute social relations. By overemphasizing the 
instrumental importance of the state, we have systematically underestimated 
the law’s constituent—organizational and ideological—consequences. 
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If, however, we were willing to eschew the traditional instrumental 
conception of both state and law, we might begin to look at law in different 
ways, to notice the ways in which law helps create consciousness, and to observe 
the ways in which law helps sustain state power. When something is understood 
as legal matter, we usually acknowledge an obligation or the possibility of 
constraint, whether or not we actually go along. More often than not, most 
people do go along. And more often than not, most people understand events 
and relationships, obligations, and prohibitions in ways described by law. Thus, 
much of our daily life is organized and understood in ways consistent with 
legal norms as much as it is consistent with moral percepts, or economic 
demands. This constitutive and ideological power of law is seen in the ability 
of law to inscribe what is arbitrary or conditional, what is the product of 
possibly unique and not merely particular forces of power, with the aura of 
the natural, the moral, as well as the objective and disinterested. When we begin 
to see that law shapes our conceptions of what is normal as well as what is 
right, we can begin to see. the relationship between law in micro-social 
interactions and the state. It is through the law’s complicity in the production 
of social consciousness, or what in state theory might be referred to as 
ideological hegemony, that we can see the state in interpersonal social 
transactions and relationships. The law, as well as friendship, affect, and 
reciprocity, provide the norms upon which it is possible to encourage 
compliance, induce consent, and compel obedience. 

Most recently, I have been studying a variety of institutionalized alternatives 
to law as specific forms of social control. It has been an effort to compare 
the ways in which legalized and what claims to be non-legal forms of dispute 
resolution shape the behavior and consciousness of ordinary folks. In 
particular, the research sought to understand the ways in which what were 
conceived of as voluntary and consensual forms of dispute handling might 
nonetheless function as effective means of authoritative social control.’ 

In this research, we observed disputes which arose in several neighborhoods 
in a small northeastern city and were brought to both the local court and a 
mediation program situated in that court. After three years of observations 
of 118 mediation cases, and daily attendance in court for six months, as well 
as interviews with participants in both processes, we were struck by the ways 
in which, despite some notable differences,’ lower court processing of minor 
interpersonal disputes and the mediation alternative were in important ways 
quite similar. 

In both settings, we found a blending of formal and informal decision- 
making. Sometimes we observed a strict adherence to set procedures 
irrespective of the parties or the case, while at other times we saw a self- 
conscious responsiveness to the particularities of individual circumstances. We 
could not describe lower court processes as the imposition of decisions by 
authoritative third parties nor mediation as a two party negotiation aided by 
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a non-authoritative third party. In court, most cases were disposed of through 
collaborative decisionmaking by a wide array of participants including social 
workers, police personnel, prosecutors, probation officers and attorneys as well 
as defendants, victims and judges. In mediation, although third party 
interveners lacked legal authority to impose solutions, they nevertheless 
generally relied upon manipulation or claims of authority, two distinct forms 
of power, to forge agreements between disputing parties. 

In both arenas, third parties developed techniques to manage and contain 
the interpersonal troubles which came to them as cases. We realized that the 
similarity of the processes derived from the ways in which the troubles were 
perceived and constructed as demands for notice, intervention, or resolution; 
the similarities lay in the processes of interpreting social interactions and 
managing demands for help. 

Three observations seemed particularly striking. First, both mediation and 
court handle cases through negotiation. However, the orchestration of the 
negotiation, that is, the timing and sequencing of interactions, the variety and 
roles of third party interveners, and the explicitness of the rules of participation 
varied in each setting. For example, mediation is a relatively continuous 
communicative transaction, lasting approximately two to four hours. 
Communication during court processing is quite different in tempo and form. 
The parties present their stories and information is gathered at several meetings, 
each of short duration, conducted over a period of weeks or months. 
Nonetheless, although the communicative format differed in mediation and 
court, neither relied on professional, legal, or technical talk, nor left the world 
of ordinary conversation. 

Second, in both mediation and court, disputes are viewed as socially situated 
events with characters, locations, and histories, although a narrow definition 
is used to reach a settlement. Narratives developed by the disputing parties. 
include a wide range of information which opens up the possibilities of response 
by third parties. Nonetheless, the responses and narratives are circumscribed 
through a process of typification which is similar in mediation and court. 
Although the range of categories and particular typifications varied in each 
setting at the outset of the research, there were indications of increasing 
similarity in both settings as mediation became an established alternative within 
the court. 

Third, the outcomes of the two processes typically involve postponing a 
resolution of the conflict, severing the relationship and continuing some form 
of institutional monitoring by the court or the mediation program. In 
mediation, the problem is monitored by continuing contact with the several 
parties, while in court, the person who is named as the defendant receives 
continued supervision. Neither process regularly provides either punishment 
or reconciliation. Despite variation in the pattern of negotiation interactions, 
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we found little variation in the behavioral or situational outcomes of similar 
interpersonal cases in mediation and court. 

The modes of dealing with these problems—the accounts constructed, the 
typifications employed, and frames of meaning governing discourse—were 
similar. Both processes focus upon character, future trouble, and learning to 
handle dispute and difference. Perhaps the accounts which are constructed and 
authenticated in mediation and court are similar because the available 
vocabulary of motives, that is in Mills’ phrase the categories in which to 
understand and talk about the problems, are relatively limited and constant. 
The actors inhabit relatively consistent social space. Although sociologists and 
anthropologists can discern minute nuances of difference among the 
subcultures of this community, the various actors and groups acknowledge and 
participate within an encompassing and dominant culture. Indeed, the principal 
job of the third party dispute processors seems to be to determine whether 
the disputing parties are actually members of this implicitly recognized social 
world. 

We argue that it is the nature of the problems themselves, their tendency 
to expand beyond institutional boundaries, and their embeddedness in ongoing 
social relations which preclude easy resolution. These are problems which are 
often not resolved by any intervention available to the court or the mediation 
program and are likely to recur and reappear in dispute processing fora. The 
problems are perceived as demands for response and thus opportunities for 
intervention by both the mediation program and the court. The responsiveness 
of both the court and the mediation program to the parties disputes—perceived 
as pleas or demands—encourages the similarities in the two processes. 

Although mediation is claimed to be informal, open-ended, without clear 
boundaries and categories, it tries to define and respond to conflicts and human 
troubles in reasonable and yet predictable and routinized ways. Similarly, lower 
court processes are surprisingly informal and open, challenging stereotypical 
images of rote processing adjudication. Lower courts offer a variety of 
therapeutic and supportitive services for defendants and victims, providing 
outcomes not unlike mediated agreements. Both processes provide settings for 
making sense of and monitoring various forms of local social conflict. 

At this point it is possible to begin to construct the connection between the 
micro and macro levels of analysis. We began by asking what kinds of 
continuities in social control could be perceived in mediation and lower court 
handling of interpersonal disputes. We looked at the format of the 
communicative interactions and the outcomes of the processes in terms of 
behavioral and material effects as well as the substance and meanings 
constructed through talk. Observation revealed parallels in the two settings 
as interpretive arenas and an overall similarity in the shape and discourse of 
case processing. Although the institutionalized availability of mediation as a 
supposed alternative to law and courts suggests that something different is 
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being offered, our research suggests otherwise. Mediation is not simply one 
of many possible discursive arenas; like the lower court, it seems to provide 
a forum, and thus an opportunity, for developing and exerting normative and 
behavioral control over and within a variety of social relationships. 

We could discern significant differences only in the format of the 
negotiations, in the sequence of talk by which these cases were handled. In 
one setting, mediation, communication is more continuous, consisting of a 
more private and uninterrupted sequence in which there is relatively more direct 
communication between the parties and in which they are part of the 
authenticating audience. There is more of a chance to tell a story whole, more 
opportunity to sense that one is being heard. In the court process, 
communication is more segmented and discontinuous, less direct and less 
private. It often occurs in snatches. 

Nonetheless, these different in the format, rather than the substance, of talk 
may provide an important opening when viewed from the perspective of the 
state, especially the state’s ability to secure political legitimacy and normative 
hegemony. Although the structure of neither process is particularly malleable 
to disputants’ efforts to shape negotiations to their own style, disputants’ 
experience the two processes quite differently. Disputants in mediation believe 
that they are engaging in a volutary process in which they need not agree to 
the outcomes; the deployment of professional and institutional authority, as 
well as the subtle forms of manipulation employed by mediators to forge 
agreements are less obvious to disputants than the official, although unused, 
capacity of courts to impose decisions. In addition, parties to mediation report 
a higher rate of satisfaction with the process than do litigants in court. Getting 
a chance to tell your story whole in mediation might explain the consistently 
high rate of user satisfaction reported in the literature despite the fact of 
similarly consistent reports of low rates of voluntary usage of mediation 
services, and despite the similar behavioral outcomes in mediation and lower. 
court. Perhaps, the reports of user satisfaction in mediation can be read, from 
the perspective of state theory, less as satisfaction than as an indicator of the 
successful cooptation of the parties to their own control. Perhaps this research 
is a demonstration of what Richard Abel predicted at the outset of this most 
recent wave of informalism in American law; perhaps the satisfaction of parties 
in mediation is a way by which disputants participate in, and welcome, the 
expansion of the state. 

This analysis of mediation as social control, and as an example of the 
expansion of the state, is supported by a marvelous book by Stanley Cohen 
titled Visions of Social Control (1985; cf. Ewick 1988). Cohen’s work focuses 
upon changes in the patterns and rhetoric of social control. He describes 
relatively opaque and difficult to pin down situations which are “not quite what 
[they] appear to be” (1985, p. 14). Although contemporary ‘delegalization’ and 
‘deinstitutionalization’ reformers claim to shift control away from the state, 
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away from experts, away from institutions, and away from the mind, Cohen 
focuses upon “the gap between the rhetoric of the destructuring movement and 
the reality of emerging deviancy control system” (1985, p. 36). He concludes 
that 


instead of destructuring . . . the original structures have become stronger; far, from any 
decrease, the reach and intensity of state control have been increased; centralization and 
bureaucracy remain; professions and experts are proliferating dramatically and society is 
more dependent on them; informalism has not made the legal system less formal or more 
just; treatment has changed its form but certainly has not died (p. 37) 


Cohen argues that just as many, in fact more persons, are being incarcerated. 
New community programs have generated new clients. There is an increase 
in the total number of persons being handled in the system of control, many 
of whom would not have been subject to this kind of observation and 
management when the system was ostensibly more formal, more centralized, 
and more legalistic. It appears, according to Cohen, that new, informal, 
community based agencies are supplementing rather than replacing the more 
traditional set of control mechanisms. Thus the system of social control is 
getting bigger. Cohen’s description is one of a shallower, yet significantly 
expanded system of social control. The serious offenders are still in prison, 
while more minor, less serious offenses, disputes, troubles—especially the kind 
which we observed in the mediation program—are coming into the orbit of 
helping agencies and professionals.’ The range of diversionary, pre- 
delinquency, work study, drug and alcohol, and family counseling programs 
have brought into the formal system of control, populations of women and 
youths who may have heretofore been excluded. 

Our study comparing mediation and lower court processing illustrates 
Cohen’s analysis by describing the ways in which local, decentralized, and 
sometimes informal types of intervention are nonetheless authoritative and 
controlling. Moreover, we have observed the ways in which these local forms 
of authority and control are connected through systems of knowledge and 
interpretation. In this recognition of the power and continuities in processes 
of interpretation and response, we may be observing the behavioral 
mechanisms through which the state exercises social control. 

Finally, it is probably important to make the connection to the state rather 
than simply observe the operation of unsituated or unstructered “power” 
without that association. By connecting the processes of authority and 
interpretation in mediation and court to theories of the state, one is able to 
challenge individualistic and voluntaristic conceptions in which power is simply 
an array of incoherent multidirectional forces. Indeed, too much 
microsociological and anthropological analyses rest content with the 
observation that society is “no unitary thing” and is a world of competing 
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realities. This opportunity to consider more self-consciously the connection 
between my research and state theory has helped me to understand what it 
is I worry about in many pieces of interpretive scholarship. I worry that the 
attention to cultural and legal pluralism and to processes of interpretation, 
meaning making, and polyvocality challenge abstract and reifying theories of 
the state but may nonetheless too often dissociate those systems of meaning 
from the organization of social and political power and systemic domination. 
By avoiding the error of associating law exclusively with the power and violence 
of the state, sociolegal scholars do not want to commit the error of constructing 
benign visions of law, and dispute resolution, as a veritable marketplace of 
normative and interpretive arenas. Foucault has instructed us well about the 
immanence of power in all social relations; but that universality should not 
suggest incoherence, nor should it suggest the lack of structural consequences. 
State theory may be able to provide a locus for discerning some of the structure, 
indeed it may be a very important coordinate in the forces of social power 
which we do not wish to overlook. 


NOTES 


1. This research was conducted in collaboration with Sally Merry with funding from the Law 
and Behavioral Sciences Program of the National Science Foundation, SES 80-12034, and the 
National Institutes of Justice. It has culminated in several publications (Merry and Silbey 1984; 
Silbey and Merry 1986; see also Silbey and Sarat 1989). The following description of the research 
comes from an unpublished manuscript, “The Problems Shape the Process: Interpreting Disputes 
in Mediation and Court,” presented at the 1987 annual meeting of the Law and Society Association, 
Washington, D.C. 

2. There are obviously clear differences between court and mediation. For example, there is 
variation in institutional capacity and authority in terms of the third party’s ability to unilaterally 
impose decisions. And although most cases are disposed of through bargaining and negotiation in 
both mediation and court, the variation in third party authority is relevant to the ways interpersonal 
disputes are handled. Any description of these processes, including descriptions of the presentation 
of narratives and development of accounts within these settings, must acknowledge the 
decisionmaking power of the third party. Therefore, the ability of judges to unilaterally accept or 
reject accounts stands as the limiting parameter for this analysis of the routinized practices in | 
mediation and court. With that caveat stated, however, we suggest that interpersonal dispute 
management in court and mediation bear important similarities when analyzed as interpretive arenas. 

3. The expansion of state control is not to be confused with an expansion of social control 
generally. There may be a shift from informal social control to formal, state associated control, 
while the total may remain theoretically constant. In other words, the shift to state control does 
not necessarily suggest that there is any greater freedom within systems of informal social control. 


The distinction is, however, one of location, forms of authority, and distribution of access to the 
exercise of social control. 
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STATE THEORY AND 
SOCIOLEGAL RESEARCH: 
AN EXAMPLE FROM TANZANIA 


Sally Falk Moore 





Few anthropologists are particularly au courant about current grand theories 
of the state. One reads here and there a little Foucault, a little Habermas on 
the weekends, an interesting book by Benedict Anderson (1983), some essays 
on Gramsci, some pronouncements within the profession by Geertz (1980) and 
Gellner (1983), but the theory of the late capitalist state is not where the action 
is in anthropology. Part of the hesitation about tangling with this grand theory 
literature is a sense of insufficiently detailed knowledge. There is great variety 
in the types of states in the world. The standard comparativist question follows 
from this: is it reasonable to build theory simply on the Euro-American 
experience? And if not, how long a sabbatical would be needed to prepare 
an informed commentary? The grand theory schema are almost all based on 
European history. The anthropologist is likely to specialize in some other part 
of the world. It is obvious even on superficial inspection that in the post-colonial 
structure of Africa and India the state is not the same entity that it is in the 
United States or in Europe. How are these differences to be addressed? 
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Neither an orientalist nor an evolutionary perspective on such state forms of 
the “others” is acceptable as analysis. But merely alleging that Europe is an 
inappropriate theoretical model is not enough to support a probing critique. 
How is the specialist in one area of the world to know enough to make 
responsible global historical comparisons? And, for the anthropologist, beyond 
the intimidating scope of the Western/ non-Western total comparison there lies 
another obstacle to an easy use of grand theory: the scale of grand theorizing 
about the state and the scale of actual anthropological research projects seldom 
match. 

How do conceptions of the state actually inform the daily collection and 
analysis of fieldwork data? When I work in rural Africa and observe political 
meetings staged by the government, do I remember Geertz’s description of 
precolonial Bali as a “theater state,” a state whose hegemonic acceptance, 
Geertz argues, depends more on display and dramatic legitimation than on 
the coercive use of power (Geertz 1980)? Do I ask myself whether all states 
are in some sense theater states? Are some more so than others? And when 
one spends the day listening to African farmers talk about ways of 
circumventing the latest government legislation, is there any mental place for 
an image of Weber’s pure type of legal-bureaucratic order or for the critiques 
of Weber (Weber 1978, Vol. I, p. 217 et.seq.)? The answer is a cautious “yes.” 
Models, classical and more recent, must shape the way one sees and listens. 
But that does not mean that the collection of small-scale detailed data on a 
local system enables one to discern fully the character of the state within which 
that locality sits. The risk of error is strong if one extrapolates from the part 
to the whole. Fractal geometry is an inappropriate model for mapping the social 
sub-parts of larger social wholes. Reversing the procedure is even worse. 

How can the modern state be addressed in anthropology? There are two 
fundamental methods of anthropological research: fieldwork and comparison. 
Comparative work (and historical study is one of the possible comparisons) » 
in anthropology is generalizing in aim, thus has large theoretical objectives and 
is the most obvious domain for the illustration of grand theory. But very little 
comparative work in anthropology has been directly concerned with the forms 
of the modern state. That may yet come, but it has not to date. Hence, for 
the moment, it is the other anthropological method, fieldwork, which raises 
the most immediate questions about the relation between current 
anthropological research on law and assumptions about the nature of the state. 

Fieldwork is small-scale by definition, since there are limits on what can 
be observed by a single individual in a year or so of actual, on-the-ground 
exploration. Thus though all social settings now studied by anthropologists 
are recognizably sub-parts of state-governed societies, the field anthropologist’s 
knowledge of the larger whole may be quite limited. The kind of open-ended 
exploration that anthropologists do is not of a kind that most governments 
find congenial. There are serious problems of access. There are also problems 
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of reporting. If you want ever to return to your field site you had better not 
publish the fact that the local judge is a big man in the black market. General 
statements about culturally preferred styles of corruption and nepotism may 
pass, but details about identifiable individuals are dangerous information. The 
result is that most local field studies, whether in urban or rural settings, are 
delicate about politics and perforce treat the central state and its interventions 
as a part of the background, as part of the environment with which local people 
must contend. Thus one paradox of anthropological proximity is that detailed 
knowledge, however interesting, can be dangerous. Another paradox is that 
though the very focus of the analysis may be the reach of a larger world into 
the local social field, methodologically the local scene must be the central object 
of observation. 

Thus, for example, the idea of the reach of the world system, especially the 
world economy, is part of the consciousness of any ethnographer writing today. 
But that does not mean that the research is about the world system in the 
Wallersteinian sense (Hopkins and Wallerstein 1982). So too, the state is a 
presence in many a remote village, and the ethnographer ignores it at his or 
her peril. But the state as an entity in itself is larger than the scope of most 
anthropological field analyses, even where law and legal institutions are the 
major concern. 

That being so, when it comes to grand reconceptions of the state and its 
role in society over time, there is a mismatch between the small localized scale 
of the anthropological observations, and the grand supra-local scale of the 
theory. That mismatch can easily be repaired by analogy but only at the cost 
of doing some violence to the link between evidence and inference. The way 
to do it is to conceive what is happening in the local scene as homologous 
with what is happening on the large scale. The state organizations in the village 
can be interpreted simply as miniatures of the state organizations in the capital 
city and all over the country, the discourses about power as echoes of the 
discourse elsewhere, the strains in the local economy as reflections of tensions 
in larger markets. Such interpretations often read well. They are coherent and 
make large sense of small places. But it may be a fiction. 

It is certainly attractive to think that there is a general order of things. Such 
a conception satisfies a deep craving for a consistent logic in the social world. 
But a different approach also has strong claims for attention. Proceeding from 
the expectation that there are diverse and contradictory ideas, inconsistent 
practices, and plural social fields in any complex society makes one less 
sanguine about the dominance of presumed homologies. I see these two analytic 
alternatives—the vision of a general order of society versus a focus on the 
diverse, contradictory, and contingent processes in it—as an unresolvable 
analytic tension that pervades much social theorizing. The focus of a research 
project can be on totalization, on connections and consistencies, or instead 
on the discontinuities, conflicts and “contradictions.” Either may be part of 
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the elephant. The putative homology between the large scale and the small 
sometimes results from the same question being asked about each, the same 
theme projected through inquiries at numerous levels or scales. Foucault was 
very skilled at this (see, for example, 1979). For him questions about the state 
raise questions about all other loci of power. Foucault, to whose work the 
theme of this conference seems to be making oblique reference, certainly 
conceived of power as potentially residing in any social relationship. One 
commentator has put it very succinctly, “State power, for Foucault, is the end 
point of analysis; it is built up from innumerable individual exercises of power 
which are consolidated and coordinated by the institutions, practices and 
knowledge-claims of the ‘disciplines.’ Without these knowledge-claims the 
coordination of power relations into patterns of domination could only be 
temporary and unstable” (Philip 1985, p. 76). 

For Foucault, the human sciences are also complicitous in this construction. 
The task he sets himself is to uncover the rules of discourse that at various 
times have not only made certain patterns of subjection possible and plausible, 
but have made them seem necessary. His project is to uncover the rules of 
definition, classification and conception, the forms of knowledge, the 
knowledge-claims that underlie such uses of power. He is preoccupied with 
the intellectual foundations, not only interested in the practices. Whether one 
agrees or not with the grandest of generalizing conclusions to which Foucault 
comes, his epistemological dismantling project is surely very appealing, In 
anthropological versions of law and society research, the objective is surely 
to find out more than what people are “doing.” What it means—figuring out 
what they “know” is central to the fieldwork project—in Foucault’s terms, what 
are the “discourses” and the “disciplines.” 

In that regard, one of the conveniences of law as a subject of study is that 
it is a heavily explicated field of activity, one which produces endless comment- 
aries on itself. The discourses of modern law are not far to seek, nor are its 
disciplines. The problem is rather of choosing which instances to take seriously. 
How, then, might an anthropological field project on law be tackled? And how 
would an interest in the state inform such a project? Since we have been 
enjoined to speak here about our own “concrete research enterprises,” I will — 
take this opportunity to talk briefly about research which engaged me for a 
long time, the study of law in a small corner of East Africa. This work has 
implications that can be brought to bear on the nature of colonial and post- 
colonial states. However, to use it to make an extended commentary on the 
theory of the state was not my purpose. 

The convener of this panel asks what conceptions the state, explicit or 
implicit, underlay the research undertaken. There is no way to answer that . 
in a word or two for the research I did in Tanzania. I was certainly aware 
of some of the questions that have occupied theoreticians. Whose interests does 
the state represent? What is the connection between the polity and the 
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economy? What are the states’ claims to legitimacy? Since Tanzania was a post- 
colonial socialist state, the government itself, led by Julius Nyerere, had 
something to say about all of these topics. The new government had constituted 
itself with an explicit ideological package. To put its ideals into practice it had 
the intention of inventing its own kind of socialism, borrowing from the 
Chinese and Soviet experience, but expecting to cobble together something 
of its own called “African Socialism.” 

I started work in Tanzania in 1968. It was only seven years after independence 
and hopes still ran very high. There was a great deal of optimism in Dar es 
Salaam. Indeed, in some circles at that time it was heresy to talk seriously about 
problems that might lie ahead. Optimism was taken as well-wishing. Any 
discussion of potential difficulties risked being taken as a statement of lack 
of sympathy for the great goals that had been enunciated: an end to poverty, 
the achievement of egalitarianism, economic and political, and education for 
everyone. Since I was working on Kilimanjaro in a rural area near the Kenya 
border, the question of how effective the redesigning central state could be in 
that hinterland was a practical issue of which I was continuously aware. 
Kilimanjaro was also an area in which, however pleased many people were 
with the end of the colonial period, many were less than delighted by the 
character of the successor regime. This was an old set of political rivalries dating 
from long before independence. 

From the start, I knew that local legal affairs would provide a glimpse of ' 
the large-scale, small-scale connections, and that the history of that relationship 
was fundamental to understanding changes in the local political-economy and 
concomitant changes in local legal arrangments. In Africa there has always 
been rich documentation on interventions of the colonial powers and a paucity 
of historical documentation on the African experience. I thought it likely that 
legal case materials might supplement local accounts of other aspects of the 
African side of African history in this century. Both records and oral accounts 
would be directly relevant to the history of the changing structure of formal 
legal institutions and the content of law. When I began work in 1968, legal 
materials had not been used for this historical purpose in Africa. Since then 
works along these lines by Fallers (1969), Abel (1979), Snyder (1981), and 
Chanock (1985) have appeared, as well as a book of my own (1986). There 
are many more to come from historians. The court records were convenient 
for historical reconstruction. African voices from the past could be heard 
through them. However, I had no intention of centering my fieldwork on the 
courts. Normal undisputed transactions and practices in ordinary life had to 
be understood to make sense of occasions of dispute. I was concerned not only 
with history but with the present. Instead of a formalistic study of legal 
institutions, the research goal was to comprehend local law embedded in its 
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What was law and what was the state among the Kichagga speaking peoples 
of Kilimanjaro? In that part of Africa, there were no states until the late 
nineteenth century when the German colonial state was imposed. In precolonial 
times the Chagga lived in small chiefdoms. They were not pristine chiefdoms 
untouched by the world economy. They were actively involved in the ivory 
and slave trades, as well as in the caravan provisioning business. Throughout 
the nineteenth century and perhaps earlier, these chiefdoms were constantly 
raiding one another. Small-scale warfare was chronic. At various times one 
chiefdom would come to dominate many of the others, exacting tribute and 
offering non-violence pacts to those who would subjugate themselves. One 
infers that there were great struggles over the control of the caravan routes, 
the supply of iron for weapons and tools, the supply of ivory and other items 
in the long distance trade. For reasons one can now only guess, no chiefdom 
succeeded in permanently dominating the others. 

When the colonial state took over, first the German (1886-1916) then the 
British (1916-1961) operated through a profoundly redesigned version of the 
local chiefdoms that had existed before. Yet, even today, the socialist state still 
uses many of the geographical boundaries of the old pre-colonial chiefdoms 
and sub-chiefdoms as administrative districts at the base of its organization. 
These are profound continuities as well as discontinuities in the history of the 
local socio-political system. The colonial and post-colonial states have always 
used law and legal institutions as an essential part of their systems of rule, but 
not only to innovate. The law they enforced was not exclusively of their own 
creation. Both colonial and post-colonial states recognized the legal legitimacy 
of something they called “customary law.” My research was concerned with 
the changing meaning and content and use of that construction. 

The term “customary law” suggests that it embodies traditional local ideas 
and practices. Having such a category (customary law) also implies the 
existence of some other kind of law that contrasts with it, the new law imposed 
by the government. In Tanzanian history there were good political and practical 
reasons for the state to create and perpetuate the customary law category and 
there have been good reasons why local people have collaborated in this | 
construction. A great deal of the anthropological and legal writing on African 
law has taken this category literally, the conventional assumption being that 
customary law was the law that existed in the pre-colonial period and that 
it was perpetuated through the generosity of governments and the cultural 
traditionalism of Africans. Detailed work on Kilimanjaro shows that the 
ideology of continuity is one thing, the practice another. “Customary law” has 
changed drastically in significance and often in form over the period of this 
century in the wake of economic and political transformations. Similar changes 
have been demonstrated in Senegal by Snyder (1981) and in Zambia and 
Malawi by Chanock (1985). “It is only by failing to integrate the study of 
customary law with the huge transformations in the relations of production 
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in colonial Africa that one can possible continue to hold notions of its survival 
and continuity” (Chanock 1985, p. 12). In acertain sense, the idea of customary 
law is a piece of political ideology and political practice not only colluded in 
by rulers and ruled over a considerable period of time but long reified by 
anthropologists and legal scholars. Thus research on “customary law” in 
colonial and post-colonial state raises fundamental questions about the 
relationship among legal ideas, local forms of semi-autonomy and the political 
effectiveness of governments. 

It is easy to see why Africa would be an interesting place in which to explore 
theoretical questions about law and the state. Here the state was often imposed 
by conquest. It was not an organic product of internal local history. Its 
secondary, post-colonial forms are in part a product of that past. Some argue 
that in many African countries states have never become integrally enmeshed 
with the many local social fields within them, and that the state is not in control 
(Badie and Birnbaum 1983, pp. 98-99). To make a statement like that about 
Africa is to assume that elsewhere, in the industrialized world, for example, 
the state is in control, and is much more tightly enwebbed in everything that 
transpires within its boundaries. Thus Foucault says, that “in contemporary 
societies the state is not simply one of the forms or specific situations of the 
exercise of power—even if it is the most important—but that in a certain way 
all other forms of power relation must refer to it . . . power relations have 
come more and more under state control . . . power relations have been 
progressively governmentalized, that is to say, elaborated, rationalized, and 
centralized in the form of, or under the auspices of, state institutions” (Foucault, 
in Dreyfus and Rabinow 1982, p. 224). How does one reconcile this statement 
of Foucault’s with the fact that even in the most advanced industrial states 
there is much which the state does not design, direct or control. The struggle 
to guide the economy is continuous and only partly successful. Moreover the 
existence and functioning of many non-official domains as well as powerful 
illegal domains is commonplace. The industrial state apparatus itself is 
heterogeneous and plural and is an arena of contestation in which a great 
variety of competitions are played out. 

The dynamics of this kind of pervasive pluralism within states is critical to 
research on law and society. The forms and dynamics of these plural social 
fields differ profoundly from one part of the world to another. But the questions 
raised by locally specialized studies deserve to be asked again in other contexts. 
The acknowledgement by some in the social sciences of the importance of these 
pluralisms is in obvious tension with the persistent claims of states and legal 
systems that the state and its institutions have a total internal monopoly on 
ordering and organization. 

Paradoxically, the critical arguments of Foucault (in Dreyfus and Rabinow 
1982) and Habermas (1987) about the ever expanding invasiveness of state 
power are consistent with state claims to the same effect, with the important 
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difference that states interpret this expansion benignly. As central a force as 
state control is today, attention to the ubiquitously pluralistic dimensions of 
social life suggests that a homogeneous form of state control is far from the 
whole sociopolitical story anywhere in the world today. There is more than 
one discourse being produced in the power games of our time. 
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TRAVELING LIGHT: 
STATE THEORY AND SOCIOLEGAL RESEARCH 


Joel Rogers 





My assessment of the contribution of recent state theory—to sociolegal 
research in general and to my own work—is informed by my commitment to 
certain views on the requirements and tasks of social explanation. Let me begin 
by summarizing these views (for which I claim no originality) in five related 
claims. 


1. Institutions Matter. Just how and which institutions matter in a 
particular case is something that cannot be decided a priori. To say “institutions 
matter” is to observe how social life is organized, not only as a consequence 
but also as a cause of the interests and resources of social actors. Via their 
effect on interests, resources, and the aggregation of both, institutions “matter” 
by affecting behavior; notice of their structure can thus contribute to social 
explanation. Glossing the second part of this claim, a Weberian qualification 
on privileging is recommended. In advance of looking at cases, we do not know 
the causal hierarchy of institutional effects. State institutions may or may not 
be more important then “semi-autonomous social fields,” business associations, 
systems of relational contracting, the sexual division of labor in the household, 
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or whatever else, in determining the interests and resources of actors, and thus 
the particular outcome that needs to be explained. Across cases, we may all 
have our favorite candidates for presumptively important institutions—a 
checklist of first places to look for effects—and can argue about the relative 
usefulness of different lists. But this is far from arguing about the a priori causal 
primacy of anything on them. 


2. Resources Matter. Since Olson (1965), we have known that more is 
needed for collective action than shared interests and convergent enthusiasms. 
Resources—preeminently time, information, capacities for sanction against 
free riders, or that which can acquire all these things, namely the “universal 
equivalent” of money—are also required. Organization is an important 
phenomenon because it indicates successful pooling of resources among actors, 
sometimes with synergistic efforts that make them, as reflective actors, more 
powerful than the sum of their parts. But organization should not be assumed, 
even or perhaps especially among those who find themselves in like material 
circumstances of exploitation or deprivation. This agnosticism has 
consequences for the theoretical status of those most famous of collective 
actors, namely classes. Briefly, I regard these as possible outcomes of collective 
action, not a premise in its evaluation. 


3. Everything is Politics. The social world is fabricated by men and 
women, and all aspects of this world are subject to revision. Within this “anti- 
necessitarian” (Unger 1987) view, I acknowledge that some social arrangements 
exhibit more stability than others, and some exhibit considerable stability over 
time. Instead of taking this as evidence of the “naturalness” or “immutability” 
of those arrangements, however, I take it as an invitation to explain how their 
stability is achieved. Typically, I think, this can be done by indicating the ways 
in which those arrangements structure the definition and satisfaction of 
fundamental human interests (e.g., interests in material well-being, autonomy, 
and respect), and/or generate collective action problems among those opposed 
to them. Neither procedure assumes anything “natural” about the process. 


4. Undesirable Failures of Coordination and Cooperation Are the Rule, Not 
the Exception, in Social Life. In addition to the resource inequalities already 
noted, these failures of coordination and cooperation owe to ubiguitous 
conditions of a symmetric information and conflicting interest among social 
actors. Among their common reflections are divergencies of local and global 
rationality, individual and collective interest, and long-run versus short-run 
payoffs to action. Such divergence underscores again the importance of 
institutional arrangements, for it is these that typically secure it. In addition 
to shaping interests, institutions determine the ways in which interests are 
aggregated, and this is critical to determining the action taken in their pursuit. 
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5. The Task of Constructive Social Organization is to Overcome These 
Failures Through a More Virtuous Institutional Organization of Interests; The 
Task of Constructive Social Theory is to Assist in this Project. By more 
“virtuous” arrangements I mean arrangements that are more just, efficient, 
and/or encouraging of the exercise of fundamental human capacities for self- 
governance. The “assist” provided by social theory consists in pointing out 
those failures, specifying plausible bases for virtuous cooperation in existing 
societies, exploring the likely consequences of different sorts of action and 
institutional ordering, limning attractive social orders alternative to the 
existent, and so on. As social theory assumes this task, however, much 
agnosticism about results, and tolerance of approaches, is called for. There 
are many imaginable forms of social organization preferable to those that now 
exist; many of these may be equivalently “virtuous” in the sense just decribed; 
and there is, to say the least, great difficulty in assessing the likely future path 
of human agency, even if the choice should be made to pursue one of these 
alternate worlds. It follows that while social theory and “science” can instruct 
on past experience, and contribute some clarity in defining current problems, 
it should refrain from attempting to legislate ab initio the range of possible 
social invention. On the view here, such legislation is theoretically unwarranted, 
as well as politically dangerous. 


Each of these points or prejudices—about the importance of institutions, 
the importance of resources, the political character of the social world, the 
pervasiveness of coordination problems, and the appropriate role of 
constructive social theory—depend on the others for empirical and normative 
support. Treating them together, as a matter of method the claims comprise 
an approach to social explanation that is anti-functionalist and individualist 
in its quest for microfoundations, while historical and context-embedded in 
its specification of the problems individual actors confront. As a matter of 
empirical substance, they represent a view of social life as a sequence of 
collective action problems, addressed by individuals under conditions of 
uncertainty, and within a historically given set of institutional constraints. 
These constraints are the product of previous choices, made under similarly 
constrained and uncertain circumstances, which are the product of previous 
choices—and so on, “all the way down.” Finally, as a matter of normative 
conviction, the claims reflect the view that we can do much better than we 
are doing now. Social life need not be as nasty, poor, and brutish, and boring 
as it is, we should do what we can to improve it. 

What these views imply for my assessment of recent state theory is mixed. 
On the one hand, they imply no hostility to theory, and certainly no hostility 
to looking at states, along with other institutions, in explaining social outcomes. 
On the other hand, as might be gleaned from their modest character, they imply 
impatience with unguided abstraction, and some skepticism about the 


88 JOEL ROGERS 


explanatory payoffs to generalization about the states that goes beyond mid- 
range. 

Perhaps a good way to clarify this is to consider briefly, from the standpoint 
of such views, two recent debates in the area of “state theory.” Consider first 
the (now, thankfully, fading) debate over “instrumental” versus “structural” 
theories of the state in capitalist societies. Here the dispositions just noted lead 
me to take neither of the official sides. Global instrumental accounts, where 
the state is seen to be the unqualified instrument of the dominant class, make 
strong assumptions about the unity of capitalists. As noted above, in reference 
to classes, these assumptions strike me, as a general matter, to be unwarranted. 
At the same time, however, I find structuralist accounts of the capitalist state 
severely wanting. These theories are not usually theories of the state at all, but 
state-centered functionalist accounts of capitalist reproduction. As noted, I am 
generally suspicious of functionalist arguments, and opposed to privileging any 
institution in this way. 

Having rejected both of the semiofficial positions, what is my own? Perhaps 
unhelpfully, I take the state to be—at different times or along different 
dimensions—both a dependent and independent variable. State institutions are 
both the product of previous struggles, and, at given moment, effectively 
“fixed” for actors as part of their institutional environment. I call this view 
“unhelpful” in that it makes life hard for state theory. It suggests severe tradeoffs 
between the comprehensiveness of theoretical accounts, and their ability to 
predict outcomes in particular cases. But this, I think, is simply unavoidable, 
given the nature of the beast under view. 

If the above views lead to skepticism about the explanatory payoffs in general 
state theory, there is more certainty about what is looked for in particular 
explanations of state action. Here, I am resolutely instrumental. That is, I take 
it to be a requirement of any explanation, including explanations of the state, 
that the explanation have microfoundations—real actors, operating under 
constraints, with interests, taking action with identifiable effects. To put the 
force of this point otherwise, state structures often play a very important role 
in explaining outcomes, but their explanatory role is always constructed by | 
real people. Structures do not simply reproduce themselves without the 
assistance of human agency. This, alas, is something that structuralist views 
of the state often forget. 

As a second example, consider the attack recently launched by “state- 
centered” theorists (Skocpol 1985) against those favoring “society-centered” 
strategies of explanation. This attack is unworthy of the attention it has 
received. At the level of “low theory” arguments over the importance/ 
unimportance or independent/ dependent status of the state in the explanation 
of particular outcomes, the reasons for thinking this have just been stated. It 
is impossible to say, in advance and as a general matter, what the status of 
the state will be. And at the level of “high theory” arguments over society versus 
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state “centeredness” generally, the state-centered argument cannot even get 
started until the logic of state action is distinguished from the logic of social 
action. This is something that the current generation of state-centered theorists 
have utterly failed to do (indeed, it is not clear that they even recognize this 
as a problem requiring address). Absent such distinguishing actions, we are 
back to particular cases, concerning not so much general “centeredness” as 
particular causal contribution, and the above remarks about the a priori 
indeterminacy of the state’s status again apply. 

What these and other state theory debates (consider the awful “state 
derivation” theories of a few years back) tell us, I think, are two things. First, 
they remind us that we lack like a systematic theory of political institutions. 
Whether owing to the limits of human intelligence, or to the intrinsic nature 
of these institutions (as constantly as contested objects of negotiation, 
bargaining, and struggle), we are still at a point where very little that can be 
said, as a general matter, about how they work (and thus how they might be 
changed). Second, and relatedly, these debates remind us that theoretical 
discussions not linked to some reasonably clear analytics, and/or a reasonably 
clear sense of their own limitations, can waste a lot of time. 

My own work has tried to incorporate these lessons. Looking to construct 
what theory I can, I have tended to steer clear of Kategorienlehre, and back 
to what solid ground in the analysis of political institutions I have been able 
to find. The views enumerated at the outset are what map that ground, and 
my work reflects them throughout. 

In The Hidden Election (1981), Right Turn (1986), and several articles, Tom 
Ferguson and I have tried to bring the basic insights of a resource-based view 
of politics to bear in explaining party systems, with a focus on the U.S. 
Essentially, we take political parties not to be responding to a market of 
uninformed, harried, and generally not materially very-well-off individual 
voters, but to the cue of more resourceful “investors” who have good and clear 
reasons for wishing to control the state, and the resources to compete to do 
so. In the American case, these “investors” are primarily wealthy individuals 
and business firms, although clearly the theory allows for (and the American 
case has occasionally seen evidence for) the possibility that individual voters 
could pool resources through organization and emerge as “investors” in their 
own right. This approach gets purchase on several political phenomena that 
are virtually impossible to explain on conventional “voter-driven” theories of 
electoral politics. Among these are non-vote-maximizing strategies of 
politicians (e.g., decisions to throw the economy into a recession just before 
an election), and discrepancies between public opinion and policy change, 
especially during periods of policy realignment (e.g., how you can have, as you 
had during the Reagan years, a policy realignment toward more conservative 
policies, even as the electorate was drifting in a more liberal direction). 
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In On Democracy (1983), Josh Cohen and I also tried to develop the above 
points. We offered a general account of interest formation in capitalist 
democracies, and the outline of alternative social order, organized around the 
ideal of democracy. In both the critical and positive discussion, we were 
attentive to the importance of resources in pursuing those interests. Our 
argument for why workers consent to capitalist democracy, for example, 
tracked these concerns exactly. Consent is explained, we argued, by the 
interaction of the “demand” and “resource” constraint on worker political 
action. The first refers to the ways in which the structure of capitalist democracy 
(preeminently, private control of investment, and the consequent dependence 
of economic activity on a reasonable assurance of profitability for investment) 
tends to reduce worker political interests to non-transformative interests in 
short-term material gain, which are exactly the sorts of interests that capitalist 
democracy is capable of satisfying. The second refers to the ways in which 
capitalist democracy constrains workers even in this pursuit, while rendering 
more radical challenges implausible. 

My more recent work on postwar U.S. labor policy (Rogers 1990) shows 
a similar attention to the ways in which particular institutional rules, operating 
against the backdrop of a variety of resource and other constraints, shape 
interests and strategic action. In this analysis, the discussion of law tends to 
emphasize the instrumental effect of legal rules over their symbolic import, 
the structural features of labor regulation over its “values and assumptions” 
or “ideology,” and the rationality of workers over their “false consciousness.” 
And it assesses the effect of the legal regime in the context of other institutional 
constraints on worker action, including the above constraints of capitalist 
democracy, the more particular historical limitations of the “exceptional” U.S. 
case, and the still more particular constraints of the postwar “accord” between 
employers and unions in the postwar setting. Within these constraints, I argue, 
one effect of private labor law has been to drive unions toward highly 
particularistic strategies in their dealings with employers, even though the 
pursuit of these strategies hurts workers as a class. In effect, the argument is 
that labor law enlists unions in a succession of prisoner dilemmas; it is locally 
rational action that produces the socially bad result. 

In all this work, then, the points entered at the outset about social 
explanation are used, displayed, or relied upon. 

But where, again, is state theory in all this? Everywhere and nowhere. 
“Everywhere” in the sense that the subject of much of this work is the state; 
where the state is not directly considered, its effects on what is considered are. 
I deal throughout with a fully politicized economy. Capitalist democracy is 
not just capitalism, but democratic capitalism. Institutions matter, state 
institutions among them. “Nowhere,” however, in the sense that I have found 
general “state theory” to be of little help in explaining the things I wish to 
explain, except in the very broadest (and least illuminating) of terms. State 
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theory, again, and for the last time, has limits. I think that being “theoretically 
informed” in this area means, appreciating those limits, being very skeptical 
of excess theoretical baggage, and, as a consequence, being willing, even 
anxious, to travel light. 
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STATE THEORY AND AMERICAN 
POLITICAL DEVELOPMENT 


Elizabeth Sanders 





As it stands now, the application of Europe-centered, Marxist or neo-Marxist 
state theory to U.S. political development is problematic, for reasons involving 
both the level of analysis and the principal conceptual units on which such 
theories are founded. 

The level of abstraction at which such theories operate makes the extraction 
of concrete theoretical propositions difficult. In much of state theory, terms 
such as “the logic of capitalism,” “rationalization,” “ruling class,” and so forth 
are used as if their meanings were unproblematic. Frequently employed 
formulations like “X is the outcome (or is a function) of conflict among PQR” 
are a long way from testable propositions. Often relationships are boldly stated 
with no evidential support, as in the assertion that the Democratic Party is 
dominated by the “corporate liberal wing of the monopoly capitalist class” 
(O’Connor 1973, p. 224), or that “the major impetus for the extension of the 
state’s role has come from the working class and from the managers of the 
state apparatus” (Block 1984, p. 41)—statements that cry out for empirical 
articulation and support. 
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The components of state theory are often, to quote a graduate school 
professor of mine, “chapter-heading words” or labels. We need to know who, 
precisely, is encompased by the term “state manager”, whether “rationalization” 
applies to almost any conceivable adaptation by the owners of capital to 
economic or political stress, or to a specifiable process; and what are the 
occupation/income/sectoral categories encompassed by the “working-class”/ 
“ruling-class” dichotomy. How can we measure and chart changes in “state 
capacity” and “autonomy?” How do we know if particular individuals—for 
example, Rexford Tugwell in 1933 or George Marshall in 1947—are acting 
for aclass, a bureaucracy, a state, a conception of the national or public interest, 
or themselves?’ These certainly are not insurmountable problems, but we are 
only at the crude beginning of an effort to make “state theory” genuine theory 
at a modestly rigorous level—beyond categorical claims composed of “chapter 
heading” words. 

The components of state theory—the units of analysis—include both actors 
and arenas. The assumptions of much state theoretical work, even neo- and 
post-Marxist and explicitly state-centered accounts, is that the only actors that 
matter are state managers, capitalists and the working class. Not only are such 
concepts often unspecified and undifferentiated, but on their own terms they 
are far from comprehensive in a complete description of the American polity. 
It can be argued, for example, that Progressive era state expansion cannot be 
accurately described without reference to the leading role of periphery farmers 
(ranging from plantation owners down to dubiously capitalist but not-quite- 
working-class indebted small yeomen, tenants and sharecroppers); similarly, 
representatives of the intelligentsia and dependent white collar workers played 
a critical role in New Deal state expansion and the political alliances that 
sustained it.” What this suggests is that more attention should be paid to a 
broad array of social movements and that traditional marxian categories are 
inadequate to describe either the range of societal interests that may promote’ 
state development, or the different forms of state expansion such diverse groups 
may champion. 

Almost all state theory confines itself to the executive arena. “State 
managers” seems to refer only to the chief executive, cabinet members, and 
high-level bureaucrats. This approach may not be problematic for European 
parliamentary systems, but it is not adequate for the American case. C. Wright 
Mills’ relegation of Congress to a second tier of power, where it need not 
interfere with discussions of executive-elite interactions, is even less satisfactory 
today than when he wrote The Power Elite in the 1950s (Mills 1956). Clearly, 
Congress is a major component of the state. It generates, shapes, and vetoes 
policy initiatives, and any discussion of policy development must take into 
account the legislative process and the representational system that underlies 
it. Works that do not do so give biased and misleading accounts of state 
development. Gabriel Kolko, for example—in what remains the most often 
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cited interpretation of the Progressive period—relied mainly on selected 
correspondence among elites and executives in making his argument that 
Progressive era legislation enacted the preferences of the corporate and 
financial elite (Kolko 1963). An examination of agrarian-labor politics and the 
legislative histories of Progressive era bills gives a very different picture, one 
in which capitalists were usually on the defensive, and the stalwart Republicans 
who were their foremost spokesman were typically found in opposition or 
abstention on amendment and final votes and made public speeches condemnig 
both the principles and the details of the reform legislation (Sanders 1990). 
Correspondence among capitalists and sympathetic executive officials reveals 
only a narrow segment of the relationship between the “state” and “capital.” 
It is in the dynamic forum of the legislature that the diverse interests of 
capitalists, workers, farmers, executive managers, and so on meet to demand, 
bargain, threaten, win, lose; and it is the legislature that produces the statute 
law that counts in this legalistic nation and that can be quite explicit and 
discretion-limiting.’ Studies of the legislative histories of important policies 
invariably reveal a more diverse and pluralistic policy process than do studies 
focused on executive-elite interaction. They illuminate struggles in which 
“capital” may be divided and in which the biggest capitalists often lose on issues 
that matter to them.’ 

With the legislative process in mind, I have difficulty with the instrumentalist 
argument of “corporate liberalism” that finds most reform-oriented state 
expansion to be the expression of the will of capitalist elites to rationalize 
capitalism (Kolko 1963; Weinstein 1968; Sklar 1988; Livingston 1986).° The 
Wagner Act, Farm Security Administration, securities and holding company 
regulation, TVA, and the mid-thirties turn to trade internationalism were— 
Thomas Ferguson to the contrary (Ferguson 1984)—the legislative products 
of urban and old agrarian liberal Congressmen pursuing goals the Democratic 
party had endorsed for decades, before a few enlightened capitalists signed on 
(if, indeed, they did). 

With regard to the Progressive era, I would argue that most national state 
expansion from 1909-1916 was spurred by the agrarian drive to establish public 
control over rampant industrial capitalism. The reaction of capitalists, however 
creative, was mainly defensive, although their opposition was certainly 
powerful enough to slow the momentum of the agrarians and their labor allies. 
Also important to legislative outcomes was the creative brokering role of 
bureaucratic actors (who were often able to turn harsh assaults on capitalist 
priviledge into milder, bureaucracy-expanding regulation), and intellectuals 
who worked through a small and distinct set of legislators to compromise polar 
agrarian-capitalist positions. Still, these were forces aimed at diluting or 
derailing proposals generated by more radical segments of the U.S. polity; 
capitalists, bureaucrats and intellectuals were not the motive forces of reform. 
For the capitalists’ part, faced with legislation that deviated so far from their 
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ideal preferences (for a business-dominated trade commission to replace the 
Sherman act, or a privately-run central bank, for instance), they clearly—as 
the votes of their minions in Congress reveal—preferred no legislation to what 
the New Freedom Congress produced. Undoubtedly, capitalists were relieved 
that “saner” forces had thwarted the Bryanites; certainly, capitalism proved 
remarkably resilient and capitalists continued to prosper. Does that prove that 
capitalists purposefully expanded the state in order to rationalize capitalism? 
I think not. 

Instrumentalist, as well as structural Marxist state theory creates a new black 
box or unseen hand. Even Fred Block, whose recent work has moved much 
closer to the “state autonomy” school (Block 1987), insists that “there is at 
work in capitalist democracies a selection mechanism that invariably chooses 
policy outcomes that are consistent with the long term needs of the capitalist 
system.” I think that these mechanisms should be specified to assure that such 
statements are not mere tautologies or truisms. As a 1988 Ben Sargent cartoon 
suggests, capitalists have historically cried, “Do that and we'll die!” But we 
do it (most recently, plant-closing notification) and they don’t die. Instead, they 
adapt, and in the end we scholars decide that capitalism has been “rationalized” 
by the state (and instrumentalists claim that capitalists wanted the law, planned 
it all along). To say that the state serves capitalism because neither state 
managers nor (as Przeworski and Wallerstein [1982] have argued) most workers 
in advanced democracies are ready to abandon the capitalist mode of 
production, is to say everything and nothing. Such observations cannot be the 
end of analysis, or a substitute for it. 

There is one sector of the American state that has received surprisingly little 
attention from Marxist-influenced state theory: the Supreme Court. Playing 
a role unparalleled in advanced western democracies, the Court imposed its 
will on state and society relationships during critical periods of 
industrialization-concentration-state expansion from the 1880s well into the 
1930s. It defined and protected property rights in ways that crippled labor 
organization and permitted only the most anemic and narrowly “interstate” 
modes of economic regulation. It remodeled labor’s conception of republican . 
rights and state potential (Forbath 1989), and forced early regulatory bodies 
and the social groups who supported them to struggle continually merely to 
establish the legitimacy of an administrative process distinct from, yet 
derivative of, legislative power (Skowronek 1982). How different might the 
American state be today if the Court had not been able to pervert the 
Fourteenth Amendment into a shield for property rights, and the Sherman 
Act into an anti-labor instrument? What would the labor movement be if the 
Clayton Act had, like the British Trades Disputes Act of 1906, released workers’ 
organizations from conspiracy prosecution and capitalist property-rights-in- 
labor interpretations? Contemporary liberal defenders of judicial edict have 
forgotten the hundreds of state and federal social welfare proposals vetoed or 
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aborted by judicial opposition. Here is the ideal setting for instrumentalist 
arguments, and yet most have ignored the Court’s powerful and peculiar role 
and shunned the intriguing project of specifying the capitalist-state linkages 
that made the Court a master instrument of the monied elite. 

In short, state theory must recognize that the American national state has 
three distinct components, each subject to quite different political processes. 
We need far more empirical work on the relationship of “state managers”— 
congressional, presidential, bureaucratic and judicial—to capitalists and to 
social forces “from below” that provoke, demand or direct state response. We 
also need to examine the creative role of state managers and the statist 
intelligentsia in crafting that response. In whose interests—their own, the elites’, 
or the more abstract state or public interest, are they acting? This seems to 
me to be one of the most intriguing areas of inquiry in political development. 

I believe that a political economy approach has the potential to organize 
a diverse array of empirical work on state development, in ways that can both 
inform other theoretical work and generate coherent theoretical explanations. 
A political economy approach is attentive not only to individual “interests” 
but to the economic and political power configurations in which politics 
operates.’ It differs from explicitly Marxist analysis by making fewer untested 
assumptions and eschewing value- and assumption-packed labels, as well as 
by recognizing that interests other than those based on class position may drive 
political development. Nevertheless, this perspective has the potential for 
integrating the insights of Marxist, Weberian, intellectual history, and rational 
choice scholars, and for linking diverse social interests and movements with 
state growth. That potential exists because a political economy focus must be 
ever conscious of the domestic and international systemic context of political 
action. Thus it does not reject the abstract concepts of “grand theory,” but 
merely insists that they be ultimately grounded in empirically verifiable 
propositions. “Chapter heading words,” necessary to macro-comparative 
analysis, should reference substantive and nuanced chapters. 


NOTES 


1. The problem of agency has been raised by Theda Skocpol in a recent reply to William 
Domhoff’s instrumentalist account of social security legislation (Skocpol 1986-1987). 

2. Stephen Skowronek highlights the role of the public service intelligentsia in 1877-1920 
(Skowronek 1982). I discuss agrarian and middle class state-building efforts (Sanders 1986, 1982). 
The role of public service intellectuals in New Deal state building is highlighted by Kirkendall 
(1966), Irons (1982), Parrish, (1970), Ritchie (1980), and Tomlins (1985). 

3. The scholar who led the revival of political science concern with the formal institutions 
and processes of the American state, Theodore Lowi, treats Congress and statute making as the 
heart and life blood of the state (Lowi 1979). His policy typology (treating statutory content as 
a determinant of political activity) is expounded in Lowi (1972). 
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4. Contrast, for example, Arthur Link’s masterful four volume account of legislative and 
executive politics in the Wilson administration (Link 1947- 1965), with Kolko’s treatment of the 
same period. For a recent account of a legislative struggle in which the instrumentalist perspective 
is not supported, see Plotkin (1985). For an explicitly legislative analysis of state formation in 
an American (albeit Confederate) context, see Bensel (1987). 

5. For a critical review of the instrumentalist perspective and its usefulness for New Deal 
scholarship, see Skocpol (1981). 

6. Richard Bensel defines the American political economy as “a combination of a very complex 
set of rules (contained in the statutes and legal documents of all levels of governments) and the 
motivation of private economic units” who contest them (Bensel 1982, 1984). 
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PART III 


FEMINIST PERSPECTIVES ON LEGALIZATION 





FROM OPPRESSED TO VICTIMS: 
COLLECTIVE ACTORS AND THE SYMBOLIC USE OF 
THE CRIMINAL JUSTICE SYSTEM 


Tamar Pitch 





The following considerations grew out of questions I encountered while 
analyzing the increased use of the symbolic potential of criminal justice by 
collective actors which at one time we would have defined as “libertarian.” I 
refer here to demands for criminalization advanced, in Italy, by (a part of) 
the women’s movement and by ecologists. These two mobilizations have in 
recent years led battles for the criminalization of issues either not criminalized 
before or criminalized in a different way. I shall argue that these struggles are 
to be understood in a context of a more generalized attempt at reintroducing 
on the political and social scene intentional and conscious actors, actors who 
can be held accountable for the consequences of their actions. Such 
reintroduction is a condition for the recognition of the criminalizing actors 
themselves as intentional and conscious actors. 

Whereas the criminal justice terrain and discourse appear as particularly 
appealing and forceful instruments toward the reconstruction of ‘responsible’ 
actors, they entail also that the requesting actors construct themselves as 
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victims. The new centrality of a victims’ discourse both in social conflicts and 
in the criminological and sociological literature needs to be explored. The self- 
attribution of the label of victim to legitimize one’s political and social activity 
is not confined to actors confronting the criminal justice system. In Italy, such 
self-attribution is increasingly used in conflicts between clients and social 
services (associations of relatives of psychiatric patients, of drug addicts, etc.) 
as well as by groups addressing criminally defined questions (mafia and 
terrorism victims). In Italy, this type of political activity is fairly novel, and 
I shall argue that it signals a shift from an oppression to a victimization 
paradigm. 

I want to reflect on the meanings and possible consequences of the 
construction of oneselves as victims. After delineating what I think is the 
common cultural background by which a victimization discourse is made 
appealing, I shall show differences in the way victims are constructed and the 
consequences of these differences for the constitution of political actors. 

Many of the questions addressed here have been brilliantly outlined by 
Gusfield (1981): namely, the relationship between causal and _ political 
responsibility and, at the same time, between cognitive and moral 
understandings of events in the construction of public problems; and by Cohen 
(1988), who explored the cognitive and political consequences of the 
criminalization of issues. 

Usually, “symbolic crusading,” and especially that which calls for the 
criminalization of issues, has been associated with and interpreted as an 
indicator (or a supporter) of a conservative political climate (for a recent 
example, see Reinarman, 1988). Either the values involved, the social and/ 
or professional background of crusaders, or the consequences of their activities 
have been taken as signs of this cultural and political inclination: less studied 
have been on the one hand the cultural, social and political meaning of the - 
direct involvement on the public scene of usually silent actors (women, for 
example) and on the other hand the significance of “crusading” for the 
construction of the political identity of collective actors (see, instead, 
Walkowitz, 1980). A distinction has usually been made between actors who 
engage in social conflicts by defining themselves “oppressed” by indicating, for 
example, the whole political and social structure of society, and especially its 
power distribution; and those who act by defining themselves “victims” of 
particular wrongs, which may be righted without questioning the overall 
distribution of power. The first are located within the “progressive” camp, the 
second within the “conservative” camp. This is more than a terminological 
distinction, of course. Indeed, often the second term, victim, has been employed 
(by both students and actors) as synonymous with the first. But one thing is 


to consider oneselves (and be considered) victims of an unjust society and 
another of, say, crime. 
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Yet, the two constructions are not mutually exclusive, and, more 
importantly, the activities they lead to are not sharply differentiated. Today’s 
social conflicts are mostly local and partial, engaged into by people on a 
temporary and partial basis. Increasingly, at least in Italy, they partake more 
of a victimization than of an oppression paradigm. They are conflicts about 
civil rights which are perceived as violated by a particular institution and/or 
about social rights disregarded by a particular institution. They are often 
conflicts about the concrete definition and content of a “right.” They have to 
do with trying to establish one’s autonomy, to construct one’s identity, in the 
context of an increasingly complex, differentiated and yet de-responsabilized 
social and political structure. 

Those who address particular institutions to ask for the retribution of 
particular wrongs raise issues of political responsibility at the same time as 
they constitute themselves as responsible actors: and their actions may have 
symbolic and concrete consequences which go well beyond their particular 
case—and which might, today, be more “radical” than a generic indictment 
of “society” as unjust. 

To explore the different uses and political consequences of the victimization 
paradigm, I choose on the one hand mobilization which oscillates between an 
oppression and a victimization paradigm, often using both at the same time 
and generates political tactics and objectives which partake of both—the 
women’s movement and the Green movement (both, however, by now, quite 
distant from the traditional oppression paradigm employed by the working- 
class movement). And on the other hand, I choose single issues groups and 
associations which organize themselves as “victims.” Even in these cases there 
may be found suggestions of the oppression paradigm. More importantly, 
organizations and political consequences differ according to the content given 
to the term “victim,” which in turn is related, as will be shown, to the particular 
institution the group or association holds politically (not causally, although 
the two, are strictly connected) responsible for one’s victimization. 


COLLECTIVE ACTORS AND THE SYMBOLIC 
USE OF THE CRIMINAL JUSTICE SYSTEM 


This section will summarize some of the arguments of a previous analysis on 
demands for criminalization by “new social movements” (Pitch 1988). By this 
term, amply discussed and variously criticized in the literature on social 
movements, I referred to mobilizations oriented to the future, offensive rather 
than defensive, and engaged in a conflict to extend the area of social citizenship. 
In particular, I discussed the Italian women’s movement and the Italian Green 
movement. Such mobilizations differ from previous ones, also directed to the 
extension of social citizenship (as the workers’ movement), because such 
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extension, though it may be a consequence or even one of the objectives of 
their struggles, does not exhaust the sense of their actions. In different ways, 
their focus of conflict is not merely inclusion in an already given system of 
rights, but rather the inclusion within the political discourse of concerns which 
challenge this system, such as “sexual difference” or the “natural” environment. 
These struggles are explicitly or implicitly about the production of self, the 
autonomous definition and control of one’s “identity,” the relationship with 
“nature” (internal nature included). Their terrain is sociocultural rather than 
socioeconomic. Their form of organization is loose and policentric, referring 
to asubmerged network of different groups. I argued that, whereas all struggles 
to impose the recognition of new political actors imply a redefinition of what 
until now has been considered normal and natural as ‘unjust’, ‘oppressive,’ 
‘abnormal,’ the reconstruction of the ‘normal’ as crime by actors drawing from 
a cultural tradition in which the criminal justice system was viewed as an 
institution to fight against needed further explanation. Drawing from the 
Italian experience, I advanced the hypothesis that recourse to the criminal 
justice system and use of a criminological vocabulary might be understood as 
a powerful means to achieve political recognition and legitimation of one’s 
objectives as universal concerns in the context of organizational imperatives 
and “visions of the world” requiring for an ambivalent and elastic political 
practice. Criminalization simplifies the objective, radicalizes and petrifies 
conflict, needs and produces a climate of moral indignation; in order for a 
problem to be criminalized, it must be precisely and rigidly defined—it must 
be simplified at both the cognitive and political levels (Cohen, 1988). 
Criminalization selects one action or set of actions from an array of contiguous 
and analogous actions, and defines the criteria for the correct indentification 
of victims and offenders. From a political point of view, criminalization 
constructs the problem as a relatively simple relationship between victims and 
offenders. It also simplifies conflict: one is either on the side of victims or on 
that of offenders. By employing a friend/enemy logic, criminalization both 
needs and produces a climate of moral indignation and a dramatization of the 
issue involved. Yet, criminalization has other aspects. The simplification of a 
problem makes it negotiable. Further, criminalization implies accepting the 
existing rules of conflict, recognizing the legitimacy of the criminal justice 
system, employing official political channels, delegating the definition and 
legitimation of one’s collective identity to conventional political institutions. 
Mobilizations which are organizationally loose and which are structurally 
ambivalent (e.g., they are at the same time concerned with concrete, negotiable 
issues and with less concrete, non-negotiable issues, such as the production 
and control of one’s identity) will turn to criminalization to deal with the 
difficulties of translating this ambivalence into. political action in given 
circumstances. Empirical observation, based on the analysis of changes of the 
women’s movement in Italy in the past 15 years suggests that when 
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circumstances lead to a restriction of political space, flexibility and 
diversification may be perceived as dangerous symptoms of fragmentation and 
dispersion. Criminalization demands are then a sort of “call to arms.” They 
attempt to reconstruct a collective actor by focusing on a visible “enemy.” A 
we/us logic and rhetoric, accompanied by dramatization, force a (temporary) 
silencing of differences in self consciousness and practice. On the one hand 
criminalization allows—through dramatization—the issue to be charged with 
emotions. drawing their intensity from all that surrounds the issue itself and 
makes it symbolic of the much more complex situation that mobilizations refer 
to. On the other hand, and at the same time, criminalization offers a concrete 
terrain of struggle, a reachable result. 


RESPONSIBILITY AND THE PRODUCTION OF ACTORS 


Yet, the above considerations do not by far exhaust the question. If all struggles 
geared to the production of new political actors must reconstruct the previously 
normal into abuse, the construction of abuse as crime has specific consequences 
for the construction of actors. 

The reconstruction of the normal as abuse implies the attribution of non- 
natural causes to events and situations. Ecological disasters are attributed to 
human actions, which implies an imputation of intentionality and the 
attribution and assumption of responsibility: attribution of responsibility, as 
somebody is made accountable for the event or situation; assumption of 
responsibility, as the “imputing” actors take upon themselves the task of 
changing the situation. In other words, the self-constitution of actors implies 
the problematization of that which is taken for granted. Such problematization 
is value-laden; it implies the attribution of blame. Such attribution is at the 
same time an attribution and an assumption of responsibility: actors are 
constructed at both ends of the process. 

Criminalization reinforces, but individualizes, the attribution of 
responsibility. Penal responsibility is personal. To criminalize a problem means 
to impute it to people precisely individuated. One of the consequences is that 
it is only these people who are made accountable for that problem. The more 
general context within which that problem emerges and is perceived tends to 
disappear: the criminalization process universalizes the problem and privatizes 
its causes. In other terms: by holding the institution of criminal justice as 
politically (in Gusfield’s sense) responsible—through criminalization—the 
imputing actors see as causally responsible private offending individuals. What 
must be added to this scheme is another type of responsibility, that of the 
imputing actors themselves who so constitute themselves, as actors. 

As far as actors are concerned, criminalization constructs the conflict as a 
conflict between victims and offenders. Ideally, victims and offenders on the 
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penal scene are neither men nor women, poor nor rich, black nor white. The 
actors produced are constructed as “conscious” and “willful,” but they appear 
not to possess any other relevant characteristics. 

Thus, demands for criminalization seem to signal the need to stress 
consciousness, willfulness, intentionality, personal accountability, even at the 
costs of risking to decontextualize events and to constitute ‘abstract’ actors. 
Criminalization legitimates the collective identity of actors promoting it, by 
recognizing their claims as universally valid and them as political interlocutors: 
but the identity that it legitimates has a double, ambivalent side. Self- 
determination and independent political status are recognized at the same time 
as protection is invoked and granted on the basis, for example, of the 
recognition of their status as victims. The status of autonomous political actor 
proceeds from the recognition of one’s common condition as victims, which 
has another consequence: that promoting actors disappear as actors once their 
campaign has gained success, reappearing instead as individual victims. 


OPPRESSION, VICTIMIZATION AND CRIMINAL JUSTICE 


The increased use of the self-attribution of the label of victim to legitimate political 
activity signals an important semantic shift, away from the field of meanings 
associated to the notion of “oppression.” Oppression decribes a complex 
condition, seen as the result of many processes, only some of which may be 
imputed to intentional action. It is a condition which is viewed as relatively stable 
and involving the interaction of different actors. Victimization describes a simple 
situation, which is the result of intentional actions and involves only those actors 
subjects and objects of the victimizing action itself. The category of oppression 
is totalizing; it covers all aspects of identity and all spheres of life. Through it, 
the past is reconsidered as collective history, by which actors are determined and 
which they must take charge of. Victimization translates collective history into 
individual biography, and focalizes only one aspect of this biography: it 
characterizes actors as abstract, free subjects of rights, namely the fundamental 
rights to liberty, property, and life. One central characteristic of victims is that 
they be innocent. Rather, in order to be considered victims it is necessary to 
demonstrate one’s innocence in relation to the predicament one is involved 
into; for example, one is not responsible for one’s victimization. Two 
consequences derive from this: the relationship between victim and offender 
cannot but be a simple one, defined by the will (the intention) of the offender 
to cause harm to the victim. In this relationship, victims are entirely passive. 
To reclaim a victim’s status has then also the meaning of proclaiming one’s 
innocence: which may explain its appeal in the case of actors, the complexity 
of whose relationships with offenders (or potential offenders) has often been 
exploited against them (as in the case of sexual violence against women). 
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Victimization has become a key question within both critical and mainstream 
criminological discourses; the focus of a relatively new discipline, victimology; 
the motive inspiring new criminal and social policies; and, at least in Italy, 
the ground for the constitution of groups and associations active on the political 
scene. 

The current displacement of attention from “offenders” to “victims” both 
within the sociological literature and in public debate has already been noted 
(Lasch 1984; Cohen 1988). This displacement is said to have occurred because 
of a reaction, both within the radical and conservative circles, to the 
overpreoccupation with the plight of offenders prevalent in the 1960s. In critical 
criminology, for example, both abolitionists and new left realists, from 
apparently opposite sides, converge in the proposal of reintroducing victims 
into the complex relationship defined as crime. 

I contend that what we are observing is not so much a displacement—from 
the centrality of offender to that of victim— but a complex semantic change which 
has far reaching theoretical and political implications. Within the sociological 
literature of the 1960s and 1970s it was offenders who were viewed as victims. 
We might actually say that offenders have been viewed as some type of victims 
by the greater part of sociological and criminological approaches (Cohen, 
personal communication), insofar as they have been seen as determined, either 
by biological or psychological pathologies, or by some type of social and cultural 
deprivation. In the 1960s and 1970s, radical sociology stressed their being victims 
of capitalism: there was a brief season in which they were elevated to the status 
of willful cultural heroes, as all ‘deviance’ was perceived to be political in nature. 
But even in this case, it was their victim’s status which made it possible to attribute 
to actions a political meaning. Thus, victimization was viewed as a process and 
as a condition, not as the result of an action. Process and condition which were 
referred to the subjective experience of structural social traits. The term 
oppression covered both the subjective experience and its social roots. 

Different aspects are here worthy of note: whether self-assumed or, more 
often, attributed, the label of victim characterized the individual result of a 
collective situation. Offenders were granted a “relatively autonomous” status: 
while instrumental rationality was often (not always) recognized, (causal) 
responsibility was widely distributed: to social circumstances, to the criminal 
justice system, to restricted opportunities, to broken families, and so forth, 
which in turn raised different issues of political responsibility. Rather, whether 
the offender might have been characterized as responsible for the consequences 
of his (much more seldom her) actions, he (rarely she) was usually seen as not 
responsible either for his motivations, nor for being in a social ‘position that 
made it difficult or impossible for him to act his motivations in legal and 
legitimate ways. The dominant paradigms, whether structural-functionalism 
or some sort of systemic Marxism converged in virtually expelling individual 
actors from their reading of the social scene. 
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What I argue, then, is that we are not confronting a simple change of focus, 
from the plight of offenders to that of victims, which might after all be explained 
as an act of redistributive justice. Rather, there has been a shift from the 
semantic field connected to victimization. While the focus on offenders as 
“victims” implied an indictment of “society” as oppressive and the imperative 
to “care” for offenders; the focus on victims of crime implies the indictment 
of crime itself and the imperative to “care” for victims and to deal “effectively” 
with offenders or potential offenders. 

The notion itself of victim has changed. The current trends in critical 
criminology seem not to be aware of this change. They tend to operate with 
a simple reversal: we thought until a few years ago that offenders were 
oppressed, now we see that also (some) victims of crime are oppressed, plus 
being victimized. Thus, these last are doubly oppressed, and we must take their 
side and adopt their point of view. But this program is not respected: to plan 
to adopt the “victim’s” point of view should mean the recognition of victims 
as self-defining actors and the category of victim as socially constructed. More 
often than not, however, victims are taken as given, merely individuated by 
having suffered from a “crime,” and considered as separate individuals, 
abstracted from each other and the social context from which they derive a 
vocabulary to describe themselves as victims. 

There are then at least three different phenomena within the shift from 
offenders to victims: the semantic change in the notion of victim; the 
appearance of “victims” as collective political actors (and/or the increased use 
of this category to legitimate one’s claims); the centrality of the criminal justice 
system and of a criminological vocabulary for the definition of victim. 

Lasch (1984) imputes the collective definition of ourselves as victims to the 
diffuse feeling of helplessness typical of our consumeristic societies. Certainly, 
if we connect the decline of the “discourse of oppression” to the conditions 
giving rise to the feeling of helplessness we catch one side of the phenomenon. 
The discourse of oppression thematizes the possibility of radical and global 
social change, to be brought about by actors who are in a similar position 
vis-a-vis “power”—and where power can still be viewed as a property connected 
to definite social relationships. Such a vision does not appear to adequately 
reflect the power and conflicts in our societies. 

But there is another side that must be caught. Both marxism and the culture 
of welfare have been powerful denaturalizers, holding “society” responsible for 
more and more aspects of life. At the same time, they have contributed to 
disperse responsibility. Where it is a global society (or system) responsible for 
injustices, no one person or set of persons can be held accountable for them, 
which also vanifies the imputation of political responsibility. 

The sociological literature, both marxist and systemic oriented, of the past 
20 years has at the same time told this story and reinforced such an 
interpretation. Thus, the self-attribution of the label of victim cannot be seen 
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only as the straightforward translation of diffuse feelings of helplessness into 
an adequate-to-reality category. I argue, instead, that the adoption of a 
criminological vocabulary is at least in part a reaction to what can be seen 
as a paradoxical de-subjectivization, such as the disappearance of responsible 
actors within an ever increasing denaturalized world. 

The new centrality of criminal justice, evidenced by the increased recourse 
to it to legitimize interests, make conflicts visible, proclaim values, indicates 
an attempt to use it as a place where action may be reconstructed as intentional, 
where the process of imputation attributes precise facts and events to precisely 
individuated and “conscious” actors. The collective adoption of the label of 
victim must be seen in the context of an increased use of the symbolic potential 
of criminal justice, which reflects the attempt at reintroducing actors on the 
social scene. The shift from oppression to victimization may then be viewed 
(also) as an indicator of a more general diffusion of “voice” (Hirschman, 1982). 
Actors who have in common only the experience of being victims give rise 
to a plurality of conflicts directed to populate the political scene with precisely 
individuated antagonists: which in turn is a condition for their self-recognition 
and legitimation as actors. Criminal justice is the privileged theatre where 
responsibility is assumed and attributed solemnly, publicly, and in a way which 
is recognizable by all. 


TYPES OF VICTIMS, TYPES OF CONFLICTS 


In the United States, the Victims’ Rights Movement does not appear to enjoy 
a good reception by the political and intellectual left. It has been accused to 
be supportive of, or to let itself be coopted by, law and order campaigns: 
repressive criminal policies have been requested to protect the rights of victims 
(Henderson 1985; Viano 1987). What have been less explored are those aspects 
connected, as I said above, with the assumption of responsibility and, therefore, 
the constitution of themselves as collective political actors by the “victims.” 

But a related and important aspect has to do with the institution addressed 
and whose language is adopted to give content to the term “victim.” In order 
to show how ways to assume and ways to attribute responsibility are strictly 
connected and different ways generate different policies and, in principle, actors 
having different statuses, I refer to three Italian cases. They represent three 
different ways of comprehending oneselves as victims insofar as they differently 
address different institutions. The three cases are the women’s movement, the 
association of victims of terrorism, and the associations of relatives of 
psychiatric patients. 

The first is a “new social movement,” a multi-faced mobilization made up 
of different groups and networks involved in very diversified activities, 
fragmented along cultural and ideological lines. As previously stated, it is 
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characterized by a structural ambivalence: its struggles are at the same time 
about negotiable issues and about the non-negotiable production of identity. 
Moreover, the construction of a common identity is an ongoing process which 
entails negotiations and conflicts and which often contrasts with the inevitable 
rigidity and temporal stability of the collective image offered for recognition. 
The struggle against rape has, in Italy, revolved around the attempt at changing 
the current rape legislation. Such attempt has taken the shape of a demand 
for criminalization where the claim for self-determination and the request for 
special protection ambiguously coexist. The movement insisted on the non- 
negotiability of certain formulations of the bill it presented to Parliament: 
namely, that rape be defined a crime of violence against persons (our code 
defines it as a crime against morality); that it be considered a serious crime 
(thus asking for it to be prosecuted automatically, rather than upon 
denunciation of the victim, as in the code); that women’s groups and 
associations be recognized as plaintiffs in rape trails. 

I have examined elsewhere the contradictions within the new rape law 
requested by a part of the Italian women’s movement (Pitch 1985). Here, I 
want to discuss the implications of the self-attribution of the label of victim 
vis-a-vis the criminal justice system for a complex collective actor. As 
previously stated, on the one hand, such self-attribution has the sense of 
proclaiming and establishing one’s innocence in relation to the predicament 
one is in: on the other, victims and offenders thus constructed appear as abstract 
subjects of rights. One consequence, in this case, is that the sexual and gendered 
nature of rape gets lost. But also, to construct actors as victims of crime implies 
to construct them as actually or potentially acted upon, rather than active. 
Given the nature of criminal justice, this passive role becomes actually 
emphasized (Vega 1988). 

A heated debate is at present taking place in Italy among those feminists 
who insist that rape be prosecuted upon a victim’s charge and those (the 
majority) who want it to be prosecuted at the initiative of the State, as all major 
crimes. The issue is constructed in terms of “women’s freedom”™: the first 
maintain that women’s freedom is to be supported and furthered by creating 
the conditions (women’s solidarity, concrete networks of support) allowing 
women to freely decide whether to make recourse to criminal justice or not; 
the second stress the symbolic significance of having rape prosecuted at the 
initiative of the State, as that would signal the seriousness of the crime, the 
fact that it concerns the entire society. 

The first position is argued in terms of the primary necessity to found and 
stress sexual difference as the content and aim of self- determination; the second, 
responsible for the writing of the bill, delegates self- determination and sexual . 
difference to the eventual presence as plaintiffs in the trial of women’s political 
associations, while the State retains the duty to prosecute, as the concrete 
symbol of the collectivity’s recognition of the existence and evilness of rape. 
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When criminal justice is used for its symbolic potential, the second position 
is stronger, as it is more consistent with the neutral and abstract notion of 
victim: vice/ versa, it is precisely this innocence that the adoption of the label 
of victim establishes, and since such adoption within a criminal justice context 
constructs the victimizing event as taking place between two parties rigidly 
separated—and solely characterized—by the innocence (and passivity) of one 
and the culpability (and activity) of the other, there does not seem to be any 
room here to affirm and pursue sexual difference. Indeed, such a pursuit would 
appear contradictory and inconsistent with the premises. Thus the issue is not 
that of “women’s liberty,” but of a self-determination, conceived in the abstract 
terms of our liberal political tradition (see Vega 1988). 

Thus, whereas, as I argued above, battles for criminalization reintroduce 
actors, the actors so constructed lack complexity: and when a set of them is 
constructed as victims, their capacity for action is confined to the process of 
criminalization itself. Once criminalization has been achieved, they disappear 
as collective actors and assume the individualized and passive role of victims. 

The case of the associations of victims of terrorism is different. I refer here 
to those groups set up by people who were victims themselves, or had relatives 
who were injured or killed by the mass bombings of right wing terrorists in 
the late 1970s and early 1980s. Of these groups, the group injured by the 
explosion at Bologna train station in 1984, which caused more than 80 dead, 
has been one of the more vocal. This group, and other similar groups, emerged 
as a spontaneous reaction to what were perceived the inertia, delays, disinterest 
of the State in pursuing the inquest and in finding those responsible for the 
bombing. Furthermore, some of these groups started denouncing actual 
complicities of branches of the State (such as secret services) involved with 
the bombing itself. 

Such groups, then, are single issue groups, whose members have nothing 
else in common, apart from having been victims of an act of terrorism. They 
act independently of official political organizations, and organize on the basis 
of informal relations (Turnaturi and Donolo 1988). Their form of organization 
is also loose, characterized by face-to-face contacts and by the informal 
selection of spokespersons. They address primarily the various criminal justice 
agencies (police, instructing, and trial judges), but they also conduct their own 
investigations, keep the issue hot by pressuring the press and holding open 
meetings and conferences, and make contacts with, and stimulate the 
intervention of political parties. They have an officially recognized role in 
criminal justice proceedings by constituting themselves as parte civile. In these 
cases, the adoption of the label of victim has enabled groups of private, 
unrelated, citizens to be active politically outside of official organizations. It 
has given them a very effective “voice,” the more effective as it is perceived 
to be the articulation of actually and directly suffered harms. Indeed, it is 
precisely this public voicing of private grievings, a public voicing which remains 
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programmatically the property of those who have suffered, which makes these 
groups so novel in the Italian context. Such novelty has been interpreted 
(Turnaturi and Donolo 1988) as an original and innovating way to act one’s 
citizenship. By holding political and state institutions directly responsible 
towards them of their actions and omissions vis-a-vis the harm they have 
suffered, they also assume responsibility: not as members of a political 
organization, nor as holders of some kind of official mandate, but precisely 
as private citizens, whose problems both remain private and are made into 
public concerns. 

Indeed, they thematize two types of responsibility: (1) they emphasize penal 
responsibility (for example, working toward the indictment of people suspected 
of having performed the terrorist act, or expressing their opposition to 
decarceration measures for those who have been convicted); (2) they ask the 
State for damage compensation and other measures to relieve the harm done 
to them. These two ways are connected: the first one establishes their having 
been victims and thereby the fact that they deserve to be compensated, which 
also indicates that contemporary questions of responsibility arise within a 
culture of social rights: the imputation of individual responsibility does not 
cancel, rather reinforces, requests directed to the State and its agencies (related 
to these questions are the issues raised by Abel 1982; see also Gusfield 1975). 

The third example is actually a double one, and it is particularly significant 
in that it shows two different ways of interpreting one’s victimization in the 
context not of criminal justice, but in that of social and health services. The 
associations of relatives of psychiatric patients have come into existence in the 
last 8 years, after the psychiatric reform bill approved in 1978 had disposed 
for the gradual closing down of psychiatric hospitals, the abolition of 
involuntary commitment and the institution of community psychiatric care 
services integrated into the National Health Service (see De Leonardis 1988; 
Mauri 1983). The implementation of this reform has encountered a great 
number of obstacles: political, bureacratic, cultural and economic. 

Whereas it has often resulted in the abandonment of psychiatric patients 
to themselves or to their (often reluctant) families, it has also brought about 
a significant change in their status. Psychiatric care, freed from custodial tasks, 
has become at the same time a social right and an institutional duty—a duty 
made both difficult and challenging by the required consent of the patient. 
This reform has brought to the fore numerous questions of responsibility: the 
complex responsibility of psychiatric care workers; the restored responsibility 


of the patient; and the new responsibility of families and other support 
networks. 


The context of activities of psychiatric patients’ relatives’ associations is then 
that of community psychiatric services, local political authorities, national 
political organizations and institutions. Criminal justice is in the case 
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peripheral, though its agencies may (and have been) be referred to in order 
to make dysfunctions visible or to wage conflicts between different services. 

These associations share with the victims of terrorism’s groups their being 
organized spontaneously, independently from official political parties, and on 
the basis of private problems. They may make use of experts, or work with 
them. But they draw voice and legitimacy not from any kind of expertise, but 
rather from being directly touched by the problems. In other words, they retain 
full property of their grievances. 

There are many of these associations (for a summary and description, see 
Giannichedda 1987). They differ as to organization, aims, and activities. Some 
are just pressure groups, agitating for fundamental changes in the law, usually 
in the direction of the reintroduction of some type of custodial institution. 
Most, however, act at different levels for the full implementation of the law: 
they negotiate and conflict with the services and local authorities, often work 
with them to set up alternative projects, supply information, act as support 
networks, etc. They also adopt the label of “victim” to describe themselves and 
legitimate their activities. Such a label, however, is adopted in the context of 
the relationship between clients and social and health services, rather than in 
a criminal justice context. This fact stimulates a number of considerations. 

It has been observed (see, for example, Reamer 1982) that the notion of 
“moral desert” is related both to retributive and redistributive justice. The 
distribution of services and resources, even in universalistic welfare systems, 
is regulated by the client’s degree of responsibility vis-a-vis the situation s/he 
requires resources or services for; rather, the concrete distribution of these 
resources and services depend on the social worker’s evaluation of his/her 
client’s responsibility for his/her predicament. In the context of increased 
contractual capacitites of clients, the tension/oscillation between de- 
responsabilizing care (premised on the client’s “innocence” and_ his/her 
completely putting him/herself in the worker’s charge) and negation of 
resources, abandonment, relegation in separate, custodial institutions 
(premised on the worker’s holding the client responsible for his/her 
predicament) is transformed into an explicit conflict between clients’ 
associations and social services. Such conflict revolves around questions of 
responsibility: of the clients’ and of the services; and it is often waged by the 
clients through the assumption of the status of victim. To be a victim is to 
be innocent, thereby deserving of care: if care is not provided, clients can hold 
services responsible. 

The Italian example of relatives of psychiatric patients shows that there are 
at least two ways to articulate the notion of victim vis-a-vis social services. 
In the first case, it is primarily the psychiatric patients themselves who are being 
labeled victims. Here, victims refer to a condition of total helplessness and full 
determination: they are sick. Therefore, not only are they not responsible for 
their condition, but also they cannot make meaningful decisions about it. 
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Psychiatric care services are required to take full charge of them, whether the 
patients want it or not. 

In the second case—“victim”—applies both to the patients and their relatives. 
It does not describe a situation of total helplessness, but rather one of unjust 
and wrongful treatment by the responsible services (and, more in general, 
involved political institutions). The adoption of the label signifies the will to 
be recognized as the primary interlocutors of the services on the basis of being 
the most directly interested party. In this case, the conflict remains open. The 
“victims” will at the same time cooperate with the services and keep a constant 
vigilance over the way they work. Again, this implies not only an attribution 
of but also an assumption of responsibility. 

There are then many different ways to assume and act on the status of victim. 
When this status is assumed with direct reference to criminal justice, its 
assumption has different consequences depending on whether those who 
assume it are collective actors mobilizing on complex issues, or whether they 
are collective actors who mobilize on single issues and whose very existence 
depends upon this assumption. 

When the central context is that of social and health services, the 
consequences will differ according to whether the victim’s “desert” is made 
dependent upon his/her innocence (and passivity) or from his/her status as 
holder of social rights. 
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THE PROBLEM OF 
PRIVATIZED INJURIES: 
FEMINIST STRATEGIES FOR LITIGATION 


Adrian Howe 


There is, I believe, a great deal that feminist legal theorists can contribute-must 
contribute-to the clarification of the muddle that is presently women’s internal 
lives. Specifically, ... we should be clarifying the nature of the injuries we sustain 
so as to minimally insure that the legal system we are increasingly empowered 


to use will respect and understand them. 
—Robin West (1986) 


An amazing notion: if there is an injury, there should be a remedy. 
—Catharine MacKinnon (1985a) 


The question for feminists has always been: where do we start? The answer cannot 
be other than: where we are and with the condition and problems which history 


presents to us. 
—Mary O’Brien (1986) 
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My starting point is Women’s pain—not our physical pain (although that 
cannot be separated out) but rather that pain we feel, as gendered women at 
an intimate, hitherto private level. The question of the centrality of women’s 
pain to feminist legal theory was raised by Robin West; she called on us to 
contribute to the process of clarifying the nature of women’s legally 
unrecognized ‘gender-specific injuries’ (West 1987). Feminist legal scholars, she 
said, should set about describing, phenomenologically, our gender-specific pain 
in order to ‘communicate its magnitude’ and thus ensure its legal recognition. 
As phenomenology is neither my field nor my forte, this paper takes a different 
but complementary journey. Its theoretical starting point is the unlikely field 
of criminology. I have argued elsewhere (Howe 1987b) that criminology is 
incapable and unworthy of a ‘cognitive re-mapping’ (Cohen 1985, p. 1). But 
within criminology there is one significant though neglected concept—that of 
‘social injury’ which scholars have begun to theorize in ways which have 
extended analysis of the legal regulation of harmful corporate decisionmaking. 
‘Social injury,’ has potential to be opened up and teased out in analytically 
and politically useful way by feminist theorists.’ 

My concern in this paper, then, is to evaluate ‘social injury’s’ potential to 
be theorized in ways which may lead to the progressive development of feminist 
legal theory that Robin West and others have called for. I will to seize upon 
the concept of ‘social injury’ in order to prise it out from criminology and 
develop it around our pain. I mean the pain caused by the ‘hidden injuries’ 
of all gender-ordered societies—that lived, internalized experience of lower 
gender status as personal failure; that felt sense of a lack of a ‘badge of ability’ 
which is central to the effectiveness of the ideology of equality (Sennett and 
Cobb 1973; Freeman 1982).” I will argue that this resulting self-identity is an 
injured one—not a privatized, personal injury, but a social one. It is important 
to name the injuries associated with lower gender status. Over the last two 
decades our once privatized injuries such as domestic violence (now criminal — 
assault in the home), incest (now father-daughter rape), pornography (sex 
discrimination) and sexual harassment (sex discrimation) have become public 
issues. But while some of our injuries are thereby becoming legally cognizable, 
others are sill trivialized and dismissed in the legal culture. Moreover, we 
ourselves are divided over whether some of our injuries should be made 
actionable at all. | 

The paper is pitched at several different levels. First, it is offered as a 
contribution to the development of feminist legal strategies. The specific legal 
strategy advocated here is that we publicize and thus politicize those injuries— 
those intimate intrusions into our lives—which we want to make legally 
cognizable. More broadly, the paper is submitted as a contribution to the 
process of developing ‘collectively, and within an international framework’ 
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(Smart 1986 p. 111) a more adequate—because more experientially- 
grounded—feminist theory of law. More broadly still, it is offered as a 
contribution to two current feminist projects—the ‘deconstructive projects’ 
which identifies and deconstructs male perspectives on ‘human’ experience and 
the feminist ‘reconstructive project’ which, according to Sandra Harding and 
Merrill Hintikka, identifies “distinctive apects of women’s experience which 
can provide resources for the constructive or more representatively human 
understanding” (1983, p. x). The distinctive aspect of women’s experience which 
I am suggesting we focus on within legal discourse is that of our injuries: we 
should envalue them, politicize them and, when necessary, demand that they 
become actionable. 


The concept of social injury became part of the criminological repertiore when 
Edwin Sutherland took up the challenge of white-collar crime over forty years 
ago. By broadening the definition of crime as ‘legally defined social injury,’ 
for which the State provides a penalty (even if it was only a penalty in civil 
law), Sutherland achieved the distinction of bringing white-collar crime within 
the scope of criminology (1945). White-collar crime, he said emphatically, was 
‘real crime.’ Sutherland’s explicit purpose in studying white collar crime was 
to correct the socioeconomic bias which excluded business practices from 
consideration as crime in order to ‘reform’ criminology by bringing the crimes 
of the powerful within its scope (1940). My concern, however, is not to 
participate in the sterile debate of the ‘tis/tisn’t kind about whether corporate 
harm and, by extension, sexist harm, should be criminalized. Nor am I 
interested in engaging in any of the disputes about the best way to refine 
Sutherland’s definition of crime. It is relevant, however, to revisit the 
conceptual terrain on which ‘social injury’ resurfaced over the forty years since 
Sutherland reflected on white-collar crime, in order to assess its potential for 
development by feminist legal theorists. 

Overall, social injury did not have a very stimulating journey within post- 
Sutherland criminology. On the one hand (the right hand), Paul Tappan 
complained that Sutherland’s definition of crime as legally defined social injury 
went too far. ‘The concept of socially injurious conduct,’ he said in his now 
classic response to Sutherland—‘Who is the Criminal?’—does not ‘define what 
is injurious. It sets no standard. It does not discriminate cases, but merely invites 
the subjective value judgments of the investigator’ (1947). Clearly, feminist 
advocates of ‘social injury’ will need to anticipate a similar form of criticism. 

On the other hand (the left hand) critics complained that Sutherland’s 
definition of social injury did not go far enough. While commending him for 
pointing out that business practices previously regarded as merely violations 
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of the civil law were ‘crimes because they were social injuries rather than private 
wrongs,’ they criticized him for taking a ‘legalistic position,’ one which accepted 
that the State defined which social injuries were crimes. From this perspective, 
there were two problems with this ‘legalistic’ stance: it did not account for socially 
injurious acts which were not defined as crime (the examples given were 
genocide, racism, sexism and poverty) and it did not consider that there were 
socially ‘non-injurious acts’ which were defined as crime (for example, the so- 
called ‘victimless’ crimes). One response to this dilemma was to explicate social 
injury with references to ‘historically determined rights of individuals’ and, 
tellingly, to ‘make man, not institutions, the measure of all things,’ when 
reconstructing standards of criminality (Schwendinger and Schwendinger 1970). 
Another leftist response to the perceived inadequacy of Sutherland’s notion 
of crime as social injury was to claim that the ‘relevant’ social injury—‘the type 
of social injury common to what are depicted as white collar crimes’ was more 
appropriately called ‘exploitation’ or ‘appropriation’ (Pepinsky 1974, 1976). 
Still another response by those feeling the need to advance beyond Sutherland 
was to criticize his white-collar ‘perspective’ for focusing on social injuries which 
has a ‘diffuse economic impact’ (such as company fraud) and glossing over 
offenses which had serious—that is, harmful physical effect, such as killing 
employees and consumers. In this view, white-collar crimes should be redefined 
as ‘organizational crimes,’ described as ‘illegal action taken in accordance with 
operative organizational goals’ which did serious physical or economic harm 
to employees, consumers or the general public (Shrager and Short, 1977). 
These, then, were some of the development which social injury underwent 
in post-Sutherland theorizing about white-collar crime. Insofar as the concept 
of social injury itself was involved in the mapping out of (and resistance to) 
this new discursive field of white-collar crime, the theorizing boiled down to 
a debate over the definition of ‘serious’ crime. On one side were those who. 
said that serious crime was that which caused the ‘most harm, injury and 
deprivation—the greatest harm to the greatest number (Box 1983, p. 6). On 
the other side were those who reasserted the so-called ‘common sense view,’ 
based on ‘crime severity’ surveys, that serious crime was murder and burglary, 
not misappropriation of funds—a view which was allowed to concede that 
business ‘malpractice’ could result in a lot of physical harm, but that this harm 
was ‘less basic’ in that it was less disruptive than direct attacks on person and 
property (Brown 1978, pp. 90-94). 
Social injury also made appearances in mainstream criminology and in 
related discourses. For example, it made an appearance in a late 1970s 
mainstream criminology text where A.K. Bottomley made a case for a ‘victim- 
orientated criminology’ which would take its interpretation of crime from the 
victim’s perspective of “individual and social harm” (1979, p. 31). A measure 


of how far social injury had travelled since Sutherland’s time was Bottomley’s 
assertion that: 
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Whether we look at socially injurious acts from the point of view of the victim af any), 
the intentions of the actor, or in the light of the harm done . . . there is no hard and fast 
distinction between torts, crimes and non-criminal harm (1979, p. 35). 


On the other hand, he was content to accept that: 


for the forseeable future criminologists will have to accept that the public still holds to 
a very personalized view of crime and victimization, and are very slow to associate many 
of the more recent social harms with these traditional categories (1979, p. 38). 


Interestingly, Bottomley cited ‘social harm’ along with ‘deviance’ as the 
‘contemporary issues’ in criminology (1979, p. 161). But as we all know it was 
deviance, not social harm or injury, which pushed its way, past saturation point, 
into criminological and sociological theorizing in the 1960s and 1970s—a 
development which prompted two Australian criminologists to insist that we 
talk less about deviance (in their view, a ‘methodologically unsound category’) 
and more about harm to others. They advocated—somewhat simplistically— 
a ‘sociology of dominance’ which would tell how ‘powerless people’ doing ‘little 
harm to anyone were repressed by being labelled deviant’ and a ‘sociology of 
exploitation’ which would tell how the illegal practices of powerful people, 
which did considerable harm to powerless people, are covered up (Wilson and 
Braithwaite, 1979, pp. 5-10). 

At the other end of the political spectrum, the concept of harm or injury has 
reverted back from its emergent social or collective form to its old individualistic 
mode in ‘law and order’ jeremiads about predicting ‘dangerousness.’ Her 
‘dangerousness’ is defined as a ‘propensity to cause serious physical injury’ or 
‘serious bodily harm to another person’ while the dangerousness of unsafe 
factories, for example, is ignored—proof, if any were needed—that the concept 
of injury is not inherently progressive (Bottoms 1977). 

The concept of harm or injury has also made an appearance in the current 
justice debate where the spotlight shifts from the motivation of the offender to 
the degree and kind of harm occuring. The right or just deserts’ theorists maintain 
that the length of a sentence should be determined by the harm—‘moral harm’— 
of the act and demand that serious crime—typically, street crime—be punished 
more severely, the seriousness being determined by ‘the harm produced’ (Clarke 
1978, p. 30; Paternoster and Bynum 1982, p. 13). Centre and left justice theorists, 
on the other hand, emphasize the idea of social harm and want to criminalize 
the injurious acts of the powerful. However, marxist critics of the justice model 
such as Dean Clarke (1978, p. 53) have been quick to point out that the crucial 
question—that of the ‘criterion for the comparison of socially harmful acts’ has 
not been ‘properly confronted’ by the justice theorists—thereby highlighting the 
critical issue: the problem is to determine the ‘relevant’ social injury, not its mere 


existence (Jones 1982, p. 5). 
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Finally, the question of the meaning of social injury has been raised within 
the American Critical Legal Studies movement by Mark Kelman and Richard 
Abel, amongst others. While Kelman is scathingly critical about the way in 
which what he calls ‘traditional radical criminology’ has overstated the 
contingency of crime to the point where standard index crimes—common 
garden variety crimes like burglaries—are viewed almost as ‘class-biased 
nonharms’, but where ‘corporate harm-causing’ is prioritized beyond 
commonsensical understanding, he nevertheless insists that we have to question 
our ‘near-universal acceptance of the harms routinely tolerated’ and our 
“condemnations of those that seem incidental or disruptive” (Kelman 1982, 
pp. 218-221). He provides a clue to a way in which we can develop the meaning 
of social injury within feminist discourse: 


A woman may ultimately be just as abused and exploited [I would say ‘injured’] by the 
sexual harasser as the rapist; the fact that the sexual harasser so closely resembles the boss 
in his ordinary mode . . . should ultimately be used by radicals to undermine the legitimacy 
of power, not to defend harassers as obviously noncriminal (Kelman 1982, p. 222). 


Finally, Richard Abel has made some relevant comments about injury in 
the process of unpacking capitalist tort law. Class, race and gender, he said, 
‘will affect the extent to which and the way in which the experience of injury 
is transformed into a claim for legal redress.’ For example, class, race and 
gender will affect ‘the sense of entitlement to physical, mental, and emotional 
well-being’; they will affect ‘the feeling of competence to assert a claim and 
to withstand retaliation,’ and they will affect ‘the capacity to mobilize the legal 
process.’ Interestingly, Abel cites what he sees as women’s relatively recent 
resistance to ‘abuse by their husbands’ as an example of such a growing sense 
of entitlement to well-being and—by implication—a growing sense of injury. 
Thus, it can be assumed, that Abel would include women in the group of people 
now at risk of injury but who would be assured or regaining ‘control over the 
threat of injury’ by advocates, like himself, of a socialist approach to injury 
and illness (Abel, 1982, pp. 189-196). We can assume too that Abel and Kelman 
would agree that any new ‘sophisticated typology of preventable social harm’ 
(Edgeworth, 1984, p. 149)—one which might be designed by those committed 
to effecting a paradigm shift in commonsense understanding of social injury— 
would include harm to women. 


In all these different discourses the concept of ‘social injury’ has been developed 
in ways which Sutherland could not have foreseen. Nor could he have possibly 
foreseen what I am about to do with it—namely, to suggest that feminist legal 
scholars analytically privilege the concept of ‘social injury’ within feminist legal 
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theory and, ultimately, within legal discourse. This concept, developed in 
relation to women’s social injuries, could, I suggest, become a valuable tool 
for feminists theorists and lawyers wanting to devise litigation strategies in 
which women’s substantive difference—for example, the way we feel the pain 
of sex stereotypes substantively differently from men—will be taken into 
account by law reform. The notion of social injury, perhaps self-evidently, 
could be especially useful to those of us interested in extending analysis of the 
group-based (and therefore social) nature of women’s ‘private’ injuries within 
an anti-discrimination context. 

The case for prioritizing the concept of social injury within feminist legal 
theory is a strong one. Most importantly, the concept of injury has a long and 
therefore legitimated history within legal discourse. Indeed, injury’s strength 
is that it is legally cognizable: it has actionable status. Many forms of injury 
have become actionable, as the history of tort and contract law and the 
evolution of worker’s compensation demonstrates (Abel 1982; Friedman and 
Ladinsky 1967). That injury has always been an actionable claim is, I suggest, 
of vital significance for feminist legal theorists. Consider, for example, that 
it has been the ‘hurtfulness’ of the oppression of women, the ‘damage done 
to women’ by sex stereotypes and our socialization as inferior which, according 
to Juliette Mitchell, has concerned feminists since the French Revolution 
(Mitchell 1984, p. 68). Consider too a recent feminist philosophical definition 
of oppression—oppression in its ‘everyday, common-or-garden, O.E.D. sense’: 


it refers to the condition of being oppressed, where, to oppress, means. . . to press injuriously 
upon or against; to subject to pressure with hurtful or overpowering effect (Finn 1982, 
pp. 147-148, emphasis added). 


If we were to rename our oppressions as injuries and insist that injury has 
always been a legally actionable claim, we would be in a strong position to 
join the discussion taking place within criminology and Legal Theory about 
‘relevant’ social injuries and to insist that any new ‘sophisticated’ typology of 
preventable harms developed there includes harm to women. More broadly, 
we would be in a strong position to intervene progressively in the development 
of a new commonsense understanding of socially injurious behaviors which 
should become legally actionable. 

I am not trying to reinvent the wheel: naming and renaming our oppressions 
as injuries has been an important feminist strategy—one, moreover, which has 
already been deployed within feminist legal theory. Canadian, American, British, 
European, and belatedly, Australian feminist legal theorists have commenced the 
important task of developing a feminist jurisprudence which takes as its starting 
point women’s different perspective on the wrongs we experience and which is 
suggesting new solutions to such injuries as pregnancy discrimination, rape laws, 
sexist stereotypes, employment discrimination, sexual harassment and 
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pornography (see, for example, Cole 1985; MacKinnon). This is not the place 
to review these feminist interventions in legal theory, but it is vital to note that 
it is the very prevalence of the notion of injury or harm in feminist legal theory— 
especially in feminist critiques of anti-discrimination law—which provides 
another reason for focusing on and extending our analysis of women’s injuries, 
albeit in the broader context of social injury. 

While it would be tedious to provide a definitive listing of the appearance 
of the concept of injury or harm in feminist legal analyses, it is useful to consider 
some examples to see how injury, although not always a focal concern, is a 
dominant if previously untheorized theme. It crops up, for example, in 
Australian feminist legal theory where Margaret Thornton has questioned the 
capacity of affirmative actions measures in this country to prevent the 
occurence of ‘future harms.’ She has been concerned to assess the capacity of 
these measures to go beyond the traditional civil law model (which deals with 
specific individualized harmful conduct) and to ‘foreclose the possibility of 
harmful conduct of a general kind’"—for example, by correcting a ‘generalized 
harm’ such as the under-utilization of women in the workplace (Thornton 
1985a, p. 123). Similarly, Meg Wallace has questioned the capacity of 
Australian anti-discrimination law to eliminate what she calls ‘harm by 
discrimination’ (Wallace 1985b, p. 23). The concept of injury has also loomed 
large in arguments for affirmative action programs in the United States. In 
one such argument—the ’compensatory justice’ argument—affirmative action 
is presented as awarding reparations to injured parties for their past and 
ongoing discriminatory injuries. While the injuries caused by sex discrimination 
are often ‘more subtle than their radical counterparts,’ they are also/ similarly 
‘all-inclusive’ in the sense that compensatory justice is now due to women and 
radical minorities ‘as groups’—because the injury against the group was “all- 
encompassing.’ In the distributive justice model argument for affirmative. 
action, on the other hand, the aim is not to ‘repay past injury but to neutralize 
its present effects’ (Duncan, 1982 pp. 510-521). 

However, affirmative action is very difficult, some would say impossible, 
to implement in practice, partly because of the resistance of its opponents— 
privileged white, anglo-saxon men and their agents—who claim that 
affirmative action injures them. Yet for as long as affirmative action measures 
are caught up with the ideology of liberalism and the ‘merit principle’ (Thornton 
1985b), that claim will be unfounded. On the contrary, anti-discrimination and 
affirmative action measures should be seen for what they are: socially injurious 
to the vast majority of women. For as Frances Olsen amongst others, has 
shown, these measures, while pretending to end discrimination, instead create 
yet another reason for women to blame themselves when they fail in the job 
market (Olsen, 1983, p. 1555). : 

In all these analyses, the centrality of the concept of social injury has been 
acontinuing but dormant theme. It came alive in the women’s litigation strategy 
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orchestrated by Ruth Ginsburg in leading sex discrimination cases brought 
by male plaintiffs before the United States Supreme Court in 1970s. While 
these cases could be (and have been) seen as unsatisfactory from a feminist 
legal perspective, in that they did not ‘always develop the harm perceived by 
women for the Court’ (Taub and Schneider, 1982, p. 135), Ginsburg saw the 
male plaintiffs as useful for women in that their cases could highlight for the 
Court the way in which so-called ‘benign’ discrimination hurts women by 
perpetuating injurious, stigmatic stereotypes. For while a male-dominated 
judiciary is able to see the slight but tangible burden placed on men by, for 
example, law providing tax exemptions for widows but not widowers, it is not 
usually able to see the hidden, internalized injuries suffered by women because 
of harmful gender stereotypes. In order to educate the court about the injurious 
effects of false stereotypes labelling women and men as inherently different, 
Ginsburg chose to litigate issues which she could ‘frame as hurting both men 
and women,’ rather than issues like pregnancy discrimination where the harm 
falls predominantly on women. Her ultimate aim was to show that while the 
male plaintiffs suffered direct economic harm, women suffer indirectly from 
‘benign’ discrimination and, consequently, ‘the ultimate harm of all statutory 
sex distinctions’ fall on them (Cole 1985, pp. 52-85). 

This strategy was predicated on a concept of harm by stereotype—a concept 
which is cognizant of the hidden, internalized nature of the injury caused by 
sex stereotyping. A related but alternative approach to social injury in relation 
to women has been taken by Robin West. Building on the idea that women 
suffer differently from men, West explored the way ‘women’s injuries are often 
not recognized or compensated as injuries by the legal culture (emphasis 
added). Far from being actionable at law, women’s ‘gender-specific injuries’ 
are dismissed as trivial (sexual harassment on the street), consensual (for 
example, marital rape), or ‘participatory, subconsciously wanted, or self- 
induced’ (for example, father/daugther incest) (West 1986). 

While this is a novel way of framing the problem, the idea that some social 
injuries are gender-specific has been implicit in the newly emergent feminist 
jurisprudence which emphasizes women’s ‘difference’ and insists that women’s 
real differences must be taken into account by the law. Additionally, law itself 
causes harm. Canadian and American feminist legal theorists have recently 
been at pains to make clear that law which ‘attempts to ensure equality of 
treatment by banning or avoiding differential treatment regardless of 
substantive differences’—for example, law which relentlessly applies gender 
neutral norms—can ‘further disadvantage,’ that is injure women (Miles 1985, 
p. 65). Such law provides them with what Kathleen Lahey has called ‘equality 
with a vengeance’ (Lahey 1986). Divorce law reform provides good example, 
as Martha Fineman’s analysis of Wisconsin’s ‘reformed’ divorce law illustrates. 
After exploring the tension which exists between ‘symbolic’ law reform—which 
takes the form of rule equality and which provides equal treatment—and 
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‘instrumental’ law reform, which provides ‘result equality,’ Fineman concludes 
that divorce law reform ‘can cause damage to women.’ In her view, ‘equality 
of treatment is an abstraction which harms women in divorce’ (Fineman 1983).” 

Conversely, law’s abstentionism from sites of women’s gender-specific 
injuries can also have harmful effects on women. As one study has pointed 
out, there are many forms of injury which are legally cognizable in the public 
sphere, but not in the private sphere, despite the ‘fundamental similarity’ of 
the conflicts. Tort law has traditionally been held to be inapplicable to injuries 
inflicted within on-going family relationships—injuries which fall 
disproportionally on women and children. And criminal law has had little 
impact on injuries, short of death, inflicted in the still sacred private sphere— 
injuries such as rape which are inflicted almost exclusively on women and girls. 
Insofar as the law is absent from the private sphere, it devalues and thus harms 
women who are, by implication, unworthy of legal regulation (Taub and 
Schneider 1982, pp. 121-122). 

The concept of injury, then, saturates feminist legal theory (especially 
American feminist legal theory). Sometimes the concept of injury is 
undeveloped; sometimes, as in the analysis of the harm of discrimination, it 
becomes more salient. Increasingly, however, feminist scholars are restoring 
to the notion of women’s injuries in their confrontations with law. The 
conceptualization of sexual harassment and now pornography as harms to 
women have hastened this process. Yet, with few exceptions, they have not 
theorized injury: they have not provided a feminist (as opposed to a legal) 
theory of injury. 

In my view, such a theorization is essential for the development of feminist 
legal scholarship. We need to demonstrate that a partial definition of social 
injury is inherent in gender-ordered legal systems. Just as Critical Legal 
Theorists have shown that capitalist tort law is gripped by a class bias (Abel 
1982), so feminist legal scholars need to demonstrate how law, especially law 
pertaining to injury, is gripped by a gender bias. Again, this work has begun. 
Feminist analysis of rape law is the obvious example. Catherine MacKinnon 
says it best, and in a way which anticipates the kind of privileging of the concept 
of social injury—women’s social injury—which I am suggesting in this paper. 
In her view, the problem with rape law is that: 


the injury of rape lies in the meaning of the act to its victims, but the standard for its 
criminality lies in the meaning of the same act to the assailants. Rape is only an injury 
from women’s point of view. It is only a crime from the male point of view (1983, p. 652). 


And again: ’ 


When a rape prosecution is lost on a consent defence, the woman has not only failed to 
prove lack of consent, she is not considered to have been injured at all (1983, p. 653). 
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MacKinnon concludes that rape law ‘reflects the sex inequality’ of society in 
‘conceiving a cognizable injury from the viewpoint of the reasonable rapist 
(1983, p. 654). 

MacKinnon extended her gynocentric injury analysis to pornography and 
sexual harassment within an anti-discrimination framework and, in the process, 
transformed feminist legal theorizing in the United States. To rehearse her 
arguments for interpreting pornography and sexual harassment as harms to 
women and as violations of civil rights would be to tell you what you already 
know. It would also risk becoming involved in the debate over the controversial 
McKinnon-Dworkin pornography ordinance. While that controversy is 
fascinating to feminists who have no First Amendment to feel committed to,’ 
my concern here is not to enter the fray, but rather to consider McKinnon’s 
conceptualization of injury in her discussions of these harms to women. 

Let us first consider her interpretation of the harm of pornography. While 
that interpretation is controversial, and while Robin West, for one, has 
condemned it for abandoning ‘feminist practice’ and for failing to take account 
of the ‘felt subjective desire’ of many women for ‘eroticized submission’ (West 
1987), it is, nevertheless, a theoretically significant one. First, it takes as its 
starting point women’s experience of pornography and their testimony about 
the pain it has caused them (Brest and Vandenberg 1986). Second, it does 
analytically privilege the notion of injury to women in ways which anticipate 
the development of the conceptualization of women’s injuries as social injuries 
which I believe is crucial for the advancement of feminist legal theory and, 
consequently, of women. Her contribution is seen clearly in the way in which 
she distinguishes her view of the pain of pornography from traditional versions. 
Thus, pornography is not a ‘moral harm’: indeed, to define the pornographic 
as obscenity is to miscontrue its harm. Rather, “its harm is the harm of male 
supremacy made difficult to see because of its pervasiveness . . . Indeed, the 
issue for MacKinnon is not what the harm of pornography is, but how to make 
it visible. She sees this as a huge problem insofar as pornography’s invisibility— 
and this is critical—is a measure of its ‘success in constructing social reality” 
(MacKinnon 1984, p. 335, emphasis added). Furthermore, it is a harm difficult 
to grasp by those following legal reasoning such as ‘First Amendment logic’ 
because it is not ‘linearly caused in the “John hit Mary” sense.” MacKinnon 
rejects such a positivistic (that is—‘individuated, atomistic, linear, isolated tort- 
like’) conception of injury because the harm of pornography ‘does not work 
like this.’ Further, it privatizes the injury and fails to take account of its group- 
basis. Most significantly, pornography hurts women “as members of the group 
‘women” (MacKinnon, 1984, pp. 337-338). 

Critically too, MacKinnon argues that the liberal critique of pornography 
as ‘dehumanizing’ is also inadequate. While the condemnation of pornography 
as ‘dehumanizing’ is ‘an attempt to articulate its harm,’ this misses the specificity 
of the harm to women. From her feminist perspective, pornography 
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dehumanizes women “in a culturally specific and empirically descriptive—not 
liberal moral—sense” (1984, p. 341). Her ordinance, then, was designed to get 
at this specificity by naming the harm done to women—‘our damage, our pain, 
our enforced inferiority.’ Accordingly, it defined pornography as ‘a systematic 
practice of exploitation and subordination based on sex which differentially 
harms women.’ This differential impact is crucial to MacKinnon’s meaning: 
“as a social group, men are not hurt by pornography the way women as a 
social group are” (MacKinnon 1985b, p. 27, emphasis added). In this way, 
MacKinnon moved away from a moral concept of harm to a concept of a 
group-based-social harm. This, and not the controversy she aroused, is what 
is relevant to my argument. MacKinnon’s naming of pornography as an injury 
to women as a social group was an extension of the naming strategy which 
she first applied to the injury of sexual harassment—‘the first legal wrong to 
be defined by women.’ Again it is her emphasis on the social dimension of 
this injury—‘the social reality women experience’—which is critical here. The 
creation of a legal cause of action for the injury of sexual harassment has 
brought a new awareness of this ‘social reality’ which ‘urges the priority of 
defining women’s injuries as women perceive them’ (MacKinnon 1981). Such 
an awareness has obvious ramifications for the theorization of social injury. 

MacKinnon’s elaboration of her controversial ‘inequality’ approach to sex 
discrimination need not detain us. We need note only two crucial and 
interrelated themes: her prioritizing of women’s ‘lived-through experience’ and 
of the ‘social reality of women as a sex’ (emphasis added). This social dimension 
of women’s lives is not only one of the most persistent themes of The Sexual 
Harassment of Working Women, it is central to an understanding of the 
‘inequality’ approach in which the ‘social position’ of women has a special place 
(p. 103). Indeed, one of her focal concerns is ‘the social context’ of women’s 
lives—the ‘level of communality that makes sexual harrassment a women’s 
experience; its ‘social impact;’ the ‘social dynamics’ of women’s suffering which 
are not reflected in the law, especially tort law which fails to redress injuries 
to ‘public and shared social existence’ such as sex in employment. Similarly, 
she is concerned with tort theory’s failure to ‘capture the broadly social 
sexuality/employment nexus that comprises the injury of sexual harassment’; 
its failure to treat these incidents as integral to women’s ‘social status’ and its 
failure to analyze the relevant dimensions of the problem—namely, the ‘socially 
determinate character’ of gender (1979, pp. 6, 47, 57, 87-88). Furthermore, sex 
discrimination for MacKinnon consists of ‘the systematic disadvantagement 
of social groups’ (or the ‘systematic social deprivation of one sex because of 
sex’), and the main point of reference for antidiscrimination law should be ‘the 
social situation and experience of women’—the ‘social experience’ of battering, 
rape and other assaults (p. 116, 129, emphasis added). 

As MacKinnon’s analysis develops, it becomes apparent that this social 
dimension of women’s experience is as intrinsic to her understanding of the 
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‘systematic damage done women’ through their relegation to ‘secondary social 
status’ (p. 143) as it is to her critique of tort law. Tort’s inadequacy as a remedy 
for sexual harassment is that it personalizes what is, in effect, a social injury— 
one which has a psychological impact on women’s ‘socialized sense of self- 
worth’ (p. 160). More bluntly, 


tort is conceptually inadequate to the problem of sexual harassment to the extent it rips 
Injuries to women’s sexuality out of the context of women’s social circumstances as a whole 
(p. 171). 


In short, tort law ‘omits the social dynamics’ of women’s subordinate position: 
it considers individual and compensable something which is fundamentally 
social.’ Crucially, MacKinnon’s point here is not that sexual harassment is not 
a personal injury, but rather that it is ‘a social wrong and a social injury that 
occurs on a personal level’ (pp. 172-173, emphasis added). 

In the final analysis then, MacKinnon in the most detailed exposition of 
women’s injuries within a feminist legal framework to date, actually names 
sexual harassment as a ‘social injury.’ Indeed, all her analysis has lead, logically, 
to this outcome. Furthermore, in the process of elaborating her 
conceptualization of women’s injuries as socially-based, she has done well 
phenomenologically: she has helped immensely to clarify the nature of our 
injuries to insure that they become legally recognized. She has described ‘the 
pain, isolation, and thingification of women’ and their pacification into 
‘nonpersonhood’ (1982, p. 520); she has defined the damage to our sexuality 
as ‘the absence of life, of the ability to live in security or wholeness’ (1985a, 
p. 27). And, equally important, she has empowered women to speak out 
publicly about how what she calls ‘our real injuries’, such as pornography, have 
hurt them. In effect, by politicizing their injuries she has given them standing 
to speak, despite the fact that the reliving of these painful experiences is 
accompanied by a fear that they will not be heard or believed ‘precisely because 
they were victims,’ a fear that ‘the very injuries that gave them standing to 
speak would destroy their credibility’ (Brest and Vandenberg 1987, pp. 621, 
629; Schneider 1986, p. 643). 

My conclusion from all this is that MacKinnon’s naming strategy—her 
naming of our pain as socially-based injury—has been vitally important in 
winning them public and legal recognition. But it needs to be extended. Just 
as she has developed our understanding of discrimination theory by showing 
how ‘the best attempt at grasping women’s situation in order to change it by 
law’—the analogizing of sex and race—‘gets a lot’ but also ‘misses a lot’ so 
her ‘inequality’ approach to discrimination gets a lot (including the all- 
important social dimension of women’s pain), but falls short of elaborating 
a theory of that pain as social injury (1985b, p. 9). My suggestion is simply 
that we keep MacKinnon’s focus on women’s experience but that we shift our 
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focus from inequality to social injury by superimposing a social injury 
framework on her inequality framework. 

This strategy has the following advantages. First, it enables us to step outside 
and transcend the futile, restricting formal versus substantive equality (or equal 
versus special treatment) debate which appears to have fragmented the 
American feminist legal community (Olsen 1984, p. 397; Finley 1986). At the 
same time, it not only alleviates the fears of MacKinnon’s critics that her 
inequality analysis will deteriorate into yet another form of ‘detrimental 
protectionism’ (Taub 1980, p. 1691); it also provides a means of reconciliation 
on ground where they agree—namely, that the ‘social meaning of female 
sexuality’ (MacKinnon, 1979, p. 174) is ‘a deeply embedded meaning, deriving 
over time from women’s historic necessity of exchanging sexual services for 
material survival’ (Taub, 1980, p. 1688). Furthermore, the social injury strategy 
has a subsidiary benefit in respect of the ‘equality’ debate: by shifting the focus 
from inequality to injury it makes redundant interpretation and misinterpre- 
tation of MacKinnon’s position.” 

Second, this strategy crosses discursive boundaries in order to find women’s 
injuries a place in the broader theoretical movement which is developing the 
concept of injury in ways which are intended to transform commonsense 
understanding of relative social harms and to impact progressively on law. For 
example, in Australia alternative criminologists have started to develop a 
concept of ‘aggregate social harm’ which they define as ‘those injuries, diseases 
and material losses that are suffered by individuals and are a consequence of 
deliberate policy or intentional behavior.’ It is conduct which is ‘collective’ and 
foreseeable ‘in an objective sense’ even if there is no direct connection between 
the perpetrator and the ultimate damage. In a most relevant way, these 
criminologists have suggested that the allocation of individual responsibility 
for proximate harm ‘fragments any real analysis of aggregate social harm’ and - 
deflects attention away from non-criminalized but foreseeable social harms 
such as industrial accidents, pollution and the manufacture of unsafe cars 
(Prisoners Action Group, 1980, pp. 45-46). Feminists legal strategists could 
usefully add harms to women to this list. We could also profitably intervene 
in the process of redefining foreseeable injury. 

Similarly, it would be strategically useful to add harms to women’s injuries 
to the list of substantive areas which Critical Legal Scholars have suggested 
need to be examined with a view to ascertain the process by which ‘unperceived 
injurious experience (unPIE)’ is transformed into ‘perceived injurious 
experience (PIE)’ (Feltsiner, Abel, and Sarat 1980-81, p. 634). While naming 
is already a feminist strategy, construing women’s social injuries as yet another 
area needing attention may help to legitimate women’s sense of entitlement 
to a remedy. Moreover, a feminist version of a more-broadly conceived PIE 
may help male-dominated courts to see women’s injuries as ‘harm of a kind 
in which the state has legitimate interest’ (MacKinnon 1985b, p. 61). On the 
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one hand, then, the social injury strategy avoids the pejorative overtones of 
‘special treatment’ and ‘sex specific’ law; on the other hand, it finds legitimation 
for women’s social injuries outside feminist legal discourse. Such legitimation 
can be found, for example, even in the unlikely field of Anglo-American 
criminal jurisprudence where, thirty years ago, Jerome Hall expanded the 
‘principle of harm’ to such ‘intangibles’ as ‘public safety’ and, crucially, ‘the 
autonomy of women’ (as quoted in Eser, 1965-66, p. 371). 

Third, the social injury framework provides a strategic response to the 
problem of the privatized nature of women’s pain—a problem which has been 
widely canvassed in a range of feminist discourses, including feminist legal 
discourse (Olsen 1983; O’Donovan 1985; Graycar 1986a). Within these 
discourses there has been a consensus that the public/private dichotomy has 
been inimical to women in that it implies a false distinction between ‘public 
issues’ and the pain women feel at the private level. What is relevant to my 
social injury perspective is that the solution to this problem has been seen to 
lie in the creation of a language in which women’s experience will be 
‘communicated and understood in a societal perspective’ and in which women’s 
oppressive privatized social reality, currently mystified by judicial ideology, will 
become public knowledge (Dahl and Snare 1978, pp. 8-13). To the extent that 
the women’s rights litigation strategy has fulfilled this task by emphasizing the 
‘systemic pattern of social discrimination’ underlying our privatized injuries, 
feminists legal scholars have commended it. Yet today many are beginning to 
question the potential of the rights strategy to achieve ‘social reconstruction’ 
for women (Schneider 1986). Feminists may have ‘exploded the private’-—they 
may have demonstrated that ‘the measure of the intimacy has been the measure 
of the oppression’—but, ultimately, insisting that ‘our private degradation’ 
become a public issue has not been enough (MacKinnon 1983, p. 656). The 
vocabulary of law still has difficulty framing (and thus recognizing) our claims, 
arguably because we have missed out a crucial step. To ensure that the ‘special 
sort of fragmentation and loss of being as women’—our distinctive ‘mode of 
alienation’ which is our privatized reality (Bartly 1982)—is not lost in its 
translation into a legal claim, we need to demonstrate that the injuries we feel 
at the private, intimate level are socially-created (indeed, social) injuries before 
we demand that they become public issues. At the same time, analytically 
privileging social injury in a feminist legal framework will provide a necessary 
step in the deconstruction of the public/private dichotomy. 

Finally, the social injury framework provides a strategic way out of the 
dilemmas posed by disenchantment with the ‘equality focus of feminist legal 
analysis. In the late 1980s a pervasive disillusionment with law reform in general 
and the women’s rights litigation in particular has led to a ‘reconsideration 
of strategy’ (Smart 1986, p. 109). My social injury strategy has, I suggest, much 
potential in terms of the following agendas and emergent priorities. We are 
now being urged to move towards a ‘more compelling sex discrimination 
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jurisprudence’ which will eliminate the ‘harms of sexism.’ Interestingly, it is 
suggested in this connection that an explicit debate about ‘the harms caused 
by sex discrimination’ is vital to the transformation of judicial decision-making 
(Freedman 1983). We are urged to adopt a ‘gender discrimination approach’ 
which focuses on ‘the harm done to women as a group’ in order to politicize 
the deeper forms of discrimination which ‘remain immune to conventional legal 
analysis’ (Note 1986, pp. 1272-1273). We are invited to adopt strategies which 
will bring attention to the ‘concrete way in which various attributions of 
difference have harmed’ women and which will deal with ‘the systemic and 
more subtle gender subordination that we must confront now that the easy 
cases have been won’ (Finley 1986, pp. 1170, 1181). And we are reminded that 
at the heart of several ‘feminist legal clusters’ is ‘the idea that harm and pain 
and hurt that are gender-correlated must end, must be prevented, must be 
remedied’ (Dunlap 1985, pp. 13-15). 

In all of these a social injury focus is self-evidently promising. But it is equally 
applicable to current agendas which are less explicit about the idea of harm. 
To those feminist legal analysists who are concerned about the defects of a 
gender-neutral analysis of prostitution or pornography and who advocate an 
approach which addresses ‘the materiality of gender’ (Boyle 1985, p. 107), or 
who prefer ‘materialist strategies’ which ‘entitle or empower women’ to a ‘legal 
equality’ approach (McCloud 1986, p. 319)—I suggest that social injury is a 
materially-grounded concept because it is based in the materiality of women’s 
gender-specific injuries. To those who assert that ‘at this historical moment’ 
equal rights are ‘too restricted in legal content’ to provide an adequate feminist 
agenda and who suggest that the current challenge is to ‘move beyond liberal 
legalism’ to build a more constructive approach focusing attention ‘less on 
gender difference and more on the disadvantages that have followed from it’ 
(Rhode 1986, pp. 151-155), I reply that these disadvantages are properly and 
strategically construed as social injuries. And, finally, to those who say that 
analyses such as MacKinnon’s which focus on the harm of pornography are 
‘a step in the right direction .. . but don’t go far enough in critiquing the nature 
of social control’ (Olsen 1984, p. 521), I guarantee that a social injury analysis 
will go further. 


IV 


I have tried to anticipate feminist objections, points of resistance to my 
proposed strategy. First, the vexed question of ‘subjectivity.’ In an updated 
version of Paul Tappan’s concern that the concept of socially injurious conduct 
did not define what is injurious or discriminate cases, but ‘merely invites the 
subjective judgments of the investigator’ (1947), David Trubek has expressed 
reservations about ‘the complex subjective dimension’ of the notion of an 
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‘unperceived injurious experience.’ This raises an important question about 
how we are to reach a consensus ‘to make the normative decision about injury.’ 
Asbestosis, for example, is unproblematic because it is ‘serious, harmful and 
apparently preventable, so that everyone . . . would agree that a bad thing 
has happened.’ There is a ‘consensus of valuation’ here, but not necessarily 
with other PIES (Trubek 1980-1981). Indeed, even the advocates of this 
approach agree: ‘unPIE is inchoate, PIE in the sky so to speak.’ That is: 


It can only be bounded by choosing someone’s definition of what is injurious. Frequently 
this will not be a problem. An injurious experience is any experience which is disvalued 
by the person to whom it occurs. For the most part people agree on what is disvalued. 
But such feelings are never universal. 


Moreover, it is people’s ‘social position’ which determines whether they perceive 
an experience as injurious, claim redress or get their claims accepted (Feltsner, 
Abel, and Sarat 1980-1981, pp. 634-636). This has obvious implications for 
women whose PIE is their social position. 

Feminists have echoed these concerns, warning us that claiming our injuries 
as social will not be enough: we need to determine which are the harms ‘we 
want to eradicate,’ which pornography hurts us, which is the real injury (West 
1986). But feminists are divided over the ‘real’ injuries. Pornography, in 
particular, has been very controversial not only in the United States but in 
the Netherlands where pornography was recently criminalized. Interestingly, 
some Dutch feminist legal analysists expressed their concern in terms of the 
concept of social injury. 


Unlike, for example rape, the seriousness and social injuriousness of which is undisputed, 
there is no such consensus or the harmful effect of pornography. Indeed, the harm it does 
is most likely to be on an ideological and immaterial level. 


From their perspective, too much time was spent proving and disproving the 
social injuriousness’ of pornography and, most problematically, ‘the definitions 
of injuriousness were not always the same’ (Brants and Kok 1986, pp. 271-275). 

I do not, however, consider these issues to constitute an argument to dispense 
with the social injury approach. Rather, they should be taken as a directive 
to subject it to close scrutiny and to encourage a continuing dialogue about 
our social injuries. A second possible objection to my proposed injury strategy 
is that it ignores questions of race and class. I might be accused of idealism 
and of treating women as a single class, thereby obscuring the class- 
differentiated and race-differentiated effects of their socially-injurious 
experiences (McCloud 1986). To this I reply that women can share injury and 
recognize difference: taking women’s social injuries seriously does not preclude 
taking their different needs into account. 
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Yet another objection may be raised that inasmuch as the social injury 
strategy is dependent on an envaluing of our injuries, it encourages a victim 
mentality. Certainly, we do not need a feminist legal strategy in which women 
are constituted as victims: such a categorization has been seen—in legislation 
(Smart 1982, pp. 55-56, discussing the U.K. Sexual Offences Act of 1956) and 
in women’s self-defense litigation (Crocker 1985)—to reinforce an undesirable 
victim status. And certainly, we do need to realize that the reluctance of victims 
of discrimination to move beyond the perception of discrimination to claim 
the protection of anti-discrimination law is ‘due to a resistance to the negative 
image of the victim.’ And we must understand not only that victims are 
reluctant to ‘cross the boundary between normalcy and victimhood,’ but that 
legal ideologies—including anti-discrimination or equal opportunity 
ideology—‘can constrain the social vision of the victim’ (Bumiller 1987, pp. 
435-438). Yet I can respond to this that the social injury perspective would 
insist that we perceive women as survivors, not victims, or that, in a broad 
sense, we are all victims to the extent that the “systematic exclusion of segments 
of society from society’s benefits injures the social whole” (Ellis 1984-85, p. 
604). But my strategy will still need to come to grips whith the constraining 
nature of legal ideology and, more particularly, with the overwhelming negative 
evaluations of anti-discrimination laws as actually legitimating race and gender 
equality (Freeman 1982). 

In the final analysis then, I must face the danger that social injury will go 
the way of all feminist legal initiatives: that however we theorize our claims, 
they will become transmogrified into legal categories which mask the nature 
of women’s socially-based oppression. Undoubtedly, this constitutes our 
biggest challenge: to be or not to be involved in and committed to restructuring 
law for women. At the 1985 Australian Law and Society Conference, Meg 
Wallace concluded her paper on anti-discrimination law very pessimistically. 
In her view, discrimination—what she calls ‘harm by discrimination’—was not 
actionable at law. More broadly, as far as women were concerned, law had 
not proved to be the useful ‘form of social criticism’ nor the deliverer of ‘at 
least some of the goods’ which David Trubek claimed it to be (Wallace 1985a; 
Trubek 1977). Other critics of anti-discrimination law have not been as 
pessimistic. While they recognize that these laws fit the model of ‘conformative 
institutions’ which ‘contain, incorporate and moderate’ conflict within capitalist 
societies, they claim these institutions also have ‘an ambiguous character’— 
one which ‘creates new opportunities for pressing demands’ (Gregory 1979). 
They also warn against the dangers of abstentionism from law reform, such 
as perpetuating women’s exclusion and disempowerment (Cole 1985, p. 93). 
One one side then, are those who maintdin that concern with law reform diverts 
‘the energy of the women’s liberation movement into a narrow focus on legally 
articulable claims’ (Polan 1982, p. 300) or who insist that ‘the use of law in 
women’s struggle for emancipation is a problematic tactic for feminists’ insofar 
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as male legal and judicial hegemony means that for the forseeable future ‘the 
conception and execution’ of legal change is going to be ‘masculine’ (Kirkby 
1985, p. 153). On the other side are those such as Elizabeth Kingdom who 
reminds us that while in the past law has been ‘dismissed by sections of the 
left and feminists as being irredeemably reactionary and hence politically 
impenetrable,’ legal practices are now being increasingly seen as ‘a site of 
feminist intervention’ (Kingdom 1980, p. 75). 

As an unreconstructed political activist, I have to go down and join that 
site in order to work out strategies for change. Iam encouraged by the guarded 
optimism characterizing currrent English and European feminist legal 
approaches to law. Carol Smart is especially encouraging. Our legal 
‘disappointments’ notwithstanding, she has argued, convincingly, for the 
necessity of engaging with law. Interestingly, she suggests that ‘the willingness 
of courts to be influenced by non-legal criteria is a sign that yet other 
considerations can be brought into the legal forum’ (Smart 1984, pp. 239-40). 
Social injury, I suggest, is a strong candidate. Further, she offers her concept 
of ‘the uneven development of law’—which recognizes that law is at once a 
facilitator of and obstacle to change—in the hope that it will open the possibility 
of seeing law as ‘a means of “liberation” (Smart 1986, pp. 116-118). And, in 
the wake of feminist disenchantment with law and with the concept of rights 
in particular as a means of pressing feminist claims in law (Kingdom 1985), 
Smart and Julia Brophy suggest a new starting point—women’s experience, 
not ‘abstract notions of law, justice or equity’ (1985, p. 3). A new starting point, 
surely, is cause for optimism. 

This is the current state of play in feminist legal circles around the world. 
There is a growing recognition that our theorizing must ‘escape imprisonment 
within the dominant discourse’ (Thornton 1986) and become experientially- 
grounded in women’s lives. Recent Scandinavian feminist legal initiatives are 
a case in point: like Smart they are suggesting that the starting point of our 
work must be women’s lives and not legal definitions. For Dahl, for example, 
the project of building women’s law involves promoting “dignity, integrity and 
self-realization as basic needs of women today.’ From the social injury 
perspective, it is significant that her notion of integrity is ‘especially connected 
to the right to be left in peace, both physically and psychologically’ (Dahl 1986, 
pp. 244-245). For it is the physical and psychological damage caused by 
women’s social injuries which we need to highlight in our fight to maintain 
our integrity. On the one hand, feminist legal scholars are condemning legal 
liberalism for having no language to adequately conceptualize our oppression 
(Sevenhuijsen 1986, p. 339); on the other hand, they are calling for a ‘new 
theoretical coinage’ to deal with ‘the sheer diversity of law/ gender transactions’ 
(Gibson 1986, p. 423). At yet another level altogether, they are deciding that 
there may be no single response to women’s legal issues: the approach we take 
is, simply, ‘a matter of strategy’ (Kenney 1986). In the still inchoate state of 
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feminist legal theorizing, I offer my social injury strategy as an affirmation 
of my faith in the progressive possibilities of feminist interventions in law. 
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NOTES 


1. My first attempt to write about women’s social injuries was published in the International 
Journal of the Sociology of Law (Howe 1987). This paper draws heavily on the earlier paper which 
was dedicated to my colleague, Diane Kirkby who, the dedication read, ‘has always encourage 
me, in words and by example, to rise above my own disabling gender-specific injuries.’ The pain 
of writing this paper was once again allleviated by Diane’s encouragement and editorial skill. I 
thank her again. I would also like to thank Kelly McMurtry for typing the paper and Jayne 
Bodsworth for waiting patiently. 

2. Ihave here appropriated the idea of a ‘lived, internalized experience of lower class status 
as personal failure’ from Freeman’s analysis of the ‘hidden injuries’ of class-structured societies 
(Freemand 1982). Freeman, in turn, was appropriating Sennett and Cobb’s notion of ‘the hidden 
injuries’ of class (Sennett and Cobb 1973). 

3. Totake another example, Aiken argues that statutes governing juvenile sexual activity ‘harm 
a young woman’s freedom to act’ (Aiken 1984, pp. 374-375). Similarly, Olsen has argued that 
while boys and girls ‘may both be harmed by early sexual activity’ they are ‘harmed differently 
and we gain nothing by pretending the harm is the same’ (Olsen 1984, pp. 516-17). 

4. [am not suggesting that non-American feminists would not be divided over the pornography 
ordiance—merely that the debate would be less virulent. But Beth Gaze has suggested that if a 
federal legislative right to freedom of speech is enacted through the proposed Bill or Rights in 
Australia, ‘the problem of what are acceptable restriction on free speech will be raised’ (Gaze 1986 
p. 127). ; 

5. Olsen, for example, has placed MacKinnon in the ‘substantive equality’ camp, but claims 
that “MacKinnon’s argument could also be interpreted as more than just an argument for 
substantive equality. . . as a complete departure from rights analysis’ (Olsen 1984, p. 397). More 
recently, she has named MacKinnon, along with Rifkin and Polan, as a ‘law as patriarchy’ feminist 
legal theorist for whom the law is male in its essence (Olsen 1986). This categorization is at odds 
with MacKinnon’s own description of her Signs position (1983). She claims she was analyzing 
the state as male ‘not in its eternal essence (in the liberal mode), but in the interests it embodies 
and expresses” (MacKinnon 1985a, p. 87, ftnt). See also McCloud (1986, p. 295, ftnt) for the view 
that MacKinnon transcends the theoretical dichotomy of formal versus substantive equality which 
mars sexual equality jurisprudence. 
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ABSTRACT 


This paper examines the increasing dependence of the feminist movement on the 
state. It argues that attempts to enlist the criminal justice system as an ally are 
practically, theoretically, and politically wrong, in that they invest power in the 
hands of a bureaucracy whose agenda is not consonant with the aims of feminism, 
and promote the illusion that problems rooted in patriarchy and capitalism can 
be solved by individual reforms at the micro level. The paper examines nineteenth- 
and twentieth-century reforms initiated by the first and second waves of feminism, 
in such areas as prostitution, juvenile deliquency, rape, and wife assault, and 
concludes that their main impact has been to extend criminalization and increase 
state control over lower- and working-class women. The final section looks at 
the implications of reliance on the criminal justice system for Marxist and feminist 
theory, and sets out reforms with the potential for empowerment and social 
tranformation which feminists should struggle for. 
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INTRODUCTION 


Reducing Rapist’s Jail Sentence Trivializes Attack, Women Say 
—Toronto Star (1988). 


I have come to understand that political sophistication is not a luxury but an 
absolute necessity if even the best of intentions are not to wind up as inadvertent 


instruments of oppression. 
—V. Burstyn (1985, p.4). 


To transfer from dependence upon one man to reliance upon a male-dominated 
state is not liberation... , but merely the familiar dependence in a new form. 
—Veronica Strong-Boag (1986, p. 103). 


While the alliance of feminism and the state has been steadily gaining strength 
over the last twenty years, recent research has documented the state’s 
continuing tendency to ignore or denigrate the many crimes in which women 
are the primary victims (rape, “spousal” assault, the use of women in 
pornographic media industries, and so forth) (Lea and Young 1984; Clarke 
and Lewis 1977; Brownmiller 1975; Medea and Thompson 1974; Chappell and 
Singer 1977). Low conviction rates, atypical and discriminatory evidentiary 
requirements, and the refusal of male-dominated criminal justice systems to 
prosecute men (who were often seen as legitimately controlling “their own” 
women through such crimes), impelled feminists to seek alternative remedies 
for these injustices. While some of the tactics tried to empower women through 
assertiveness, self-defense training, and consciousness raising as well as setting 
up women’s hostels, shelters, and clinics, others concentrated on increasing the 
responsiveness of the state, specifically the criminal justice system. Thus we 
have seen many successful initiatives to rewrite the laws on rape, pornography, 
and wife beating (Snider 1985; Caringella-MacDonald 1987a; Marsh et al., 
1982). Such initiatives create criminal offences where none had existed before, _ 
make arrests, charges, and convictions easier to obtain, and in some cases 
increase punishment. The aim was to use the state in order to widen the net 
of social control over (male) offenders; to punish more of them more severely 
for longer periods of time. This was an effort to use criminal law symbolically, 
to force the state to live up to its legitimizing myths of universalism and equality, 
to strengthen the women’s movement by demonstrating that it had the official 
backing of the state, and to lessen the victimization of women by deterring 
potential offenders. While it does not appear that increasing punishment has, 
in fact, any deterrent effect (see summiaries in Walker 1985), attempts to use 
the state as an ally remain an integral part of feminist strategy. 

The purpose of this paper is to argue that a strategy relying on the criminal 
justice system is practically, theoretically, and morally wrong. While the 
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apparatus of government is too powerful to ignore, the criminal justice system 
is not a reliable ally. Entrusting more power to it means investing it with 
increased control over women’s lives, control that is essentially invisible and 
unmonitored. It means giving over power which should be kept in feminist 
hands to a state bureaucreacy with its own agenda—one which will not be 
consonant with feminist goals. From a moral perspective, strengthening the 
criminal justice system means encouraging inhumane and repressive solutions 
against populations already victimized by structural forces. Practically, such 
solutions play into the hands of those who are interested in increasing the level 
of social control over populations seen as potentially problematic (the young, 
the poor, ethnic groups, women, and “radicals” of all kinds). Politically it 
facilitates superficial and individualistic analyses by representing the young, 
male, typically lower-class criminal (the stereotypical defendant), as the prime 
and indeed the only villain. Victimizing women is not a class-specific 
phenomenon; punishing criminals is. Moreover, the criminal justice system’s 
only documented success is in making those subjected to it more resentful, more 
dangerous, more economically marginal, and more misogynous. Finally, from 
a theoretical perspective, attention is directed away from structural problems 
inherent in partriarchy and capitalism and towards reformist “solutions” which 
accept the present socioeconomic system as a given. 

This paper begins by recalling the history of expanding state control and 
the role feminist theory has played in this. The historical relations between 
the feminist movement and the state are then outlined, showing what the results 
of feminist/state alliances have been, which is followed by addressing the 
connections between feminism and the state in modern times. The paper 
concludes by addressing the implications of the critique of criminalizing 
strategies for feminists. Strategies for empowerment which are more in 
harmony with the goals of the feminist movement are set out in the conclusion. 


THE EXPANSION OF SOCIAL CONTROL 


Debate about feminism, partriarchy, and the state has been raging fiercely for 
the past decade. Much feminist work builds on Marxist literature which argues 
that states under capitalism act to facilitate accumulation by the owners and 
controllers of the means of production while simultaneously ensuring that 
legitimacy is maintained, in order to promote the continuance of the existing 
system of social and economic relations (O’Connor 1973; Miliband 1969; 
Panitch 1977). To do this, then, states must sometimes go against the wishes 
of certain segments of the ruling class to prevent disorder, loss of legitimacy, 
and rebellion by classes which have an unequal share of resources. Marxist 
theory, however, has seen the economic system of capitalism as the prime cause 
of all exploitation, failing to recognize that men of all classes have 
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systematically dominated and exploited women. Patriarchy, defined as “a set 
of social relations which operates to control reproduction through the control 
of women both in their reproductive and productive labor” (Ursel 1986, p. 150), 
has been ignored as a theoretical and conceptual category (Hamilton 1986a). 
Socialist feminist theories have attempted to correct this by focusing on the 
ways in which both class and gender reproduce patterns of dominance. 

Historically, feminists argue, men as a group secured economic, social and 
political control over women with the rise of agrarian societies, enshrining the 
principles whereby men had power over women and children, and ruling class 
males had power over all. Men of lower social orders, unable to wield influence 
politically or economically, nevertheless ruled the women and children of their 
social level (Burstyn 1985). Ursel (1986) argues that this system, which she calls 
communal partriarchy, was the norm in pre-class, kin-based societies. (These 
societies include the ancient civilizations of Jerusalem, Athens, and Rome 
which have passed down the fundamental premises of three major religions— 
Islam, Judaism, and Christianity—and have formed the cultural values on 
which our own dominant ideas about politics, religion, science, and art have 
been based.) In the early stages of capitalism, familial patriarchy, whereby the 
family became the primary social institution for ensuring that attitudes 
appropriate to production and reproduction were learned, came to replace 
communal patriarchy. Through the family, social and economic imperatives 
are translated into day-to-day household imperatives, backed up by law, social 
service agencies, the medical profession, religion, and so forth (Ursel 1986, p. 
155). Women and men both, through this vehicle, learn what they are supposed 
to think, be, and become, as well as patterns of behavior they must avoid. 

With the growing dominance of wage labor, this system of patriarchy came 
under attack, because the labor of women and children was increasingly 
demanded outside the household. Factory owners wanted the labor of lower/ 
working-class women and children because of its “super-profitability” (Burstyn 
1985, p. 9); they were able to pay women and children even less than men, 
thus facilitating the extraction of surplus value. It is not surprising, then, that — 
they no longer maintained that all women’s activities should be confined to 
the familial sphere. 

In the capitalist era, more and more of the actions, thoughts, feelings, and 
behavior of all classes and both genders have become subject to pressing, 
precise, and intrusive control outside the family domain. Foucault (1979), E.P. 
Thompson (1966, 1975), Melossi (1980), and others have described the struggle 
waged in eighteenth- and nineteenth-century Europe to turn a work force 
accustomed to a high degree of self-determination and control over their 
productive and leisure behaviors, into one which lived—worked, played, 
consumed, and reproduced—under the aegis of stringent impersonal rules. As 
Melossi (1980) explained, workers had to be forced to endure the training 
process necessary to turn them from country laborers into disciplined factory 
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workers. They submitted only when all alternative modes of survival—notably 
the subsistence economy—were closed off to them, leaving open only the 
unrewarding and dangerous avenues of vagrancy and crime. By the twentieth 
century, this process was well advanced (Chan and Ericson 1981; Cohen 1979, 
1985; Scull 1981, 1977). Disciplinary institutions, the factory, school, 
workhouse, prison, hospital and so forth were in place throughout civil society, 
overseen and guaranteed by an increasingly powerful and intrusive state 
apparatus in which the criminal law played an important part. 

Family and welfare law have also been crucial parts of this transition, as 
state authority has been inserted ever deeper into areas formerly seen as private, 
that is, controlled by the male family head (Donzelot 1977; Lasch 1979). The 
struggle of class versus gender interests, then, has led to a system of social 
patriarchy (Ursel 1986, pp. 169-73). Patriarchy has not gone away—it has 
merely shifted its form. The state, rather than the individual male, increasingly 
controls the reproduction and labor of women. This shift has been actively 
encouraged by feminists who have attempted, since the earliest days of the 
movement, to use the authority of the state to challenge familial patriarchy. 

Within critical social theory, however, suspicion about the expansion of the 
state, and specifically about the potential of law to produce changes beneficial 
to less powerful classes, is deeply rooted. Lenin saw bourgeois law as inherently 
limited by the unequal relations on which it is founded, and useful therefore 
only as an arena for struggle and/or for political education (Beirne and Hunt 
1987, p. 8). Picciotto (1982), Pashukanis (1978), and Balbus (1977, 1973) argued 
that legal reform as a tactic merely redefines problems which are caused by 
an inherently exploitative economic structure into debates over individual 
rights. Understanding social problems in these terms, then, trivializes them and 
encourages the population to understand them in liberal terms, as issues of 
unequal rights’ allocation, demanding remedies to be found in the courts and 
not the streets. Such “solutions” direct attention away from the legal system’s 
class bias, and obscure the fact that this system is based on a structure of 
exploitative relations of production that give rise to the very social problems 
it purports to solve. As Chambliss (1986) argues, legal reforms are state 
responses to conflicts created by the underlying contradictions of capital. They 
are in no sense responses to the contradictions themselves, and are in fact 
congenitally incapable of addressing them (p. 30). 

Within North American criminology, a variant of Marxist theory known 
as instrumentalism has long maintained that legal reform has no liberating or 
ameliorating potential within a capitalist social order. And even if one resists 
the rationale at the level of theory (instrumentalism has been criticized for its 
epistemological and theoretical assumptions, as well as its naive, deterministic 
and functionalist conclusions), there are very few criminologists who dispute 
the conclusion that, at the empirical level, reform has not “worked” (cf. 
Martinson 1974). Studies in areas from corporate crime to parole to legal aid 


148 LAUREEN SNIDER 


(Mandel 1986; Ericson 1981; Ericson and Baranek 1982; Lefcourt 1971; Goff 
and Reasons 1978) all point to the ineffectiveness of law. When law aims to 
empower the powerless (such as prisoners and welfare mothers), it fails because 
the intended beneficiaries lack the knowledge, power, time, ideological clout, 
access to the media, and visibility to get the law enforced in ways which promote 
their interests (although lawyers, psychiatrists, social workers, or other 
professionals, who get an expanded state-financed clientele, often benefit). 
Conversely, when the aim is to control the powerful, laws fail because the 
targets—in this instance, corporations or merchants or state officials—have 
more than enough resources to block enforcement efforts (and the efforts are 
usually puny anyway, for ideological and structural reasons). 

Despite its oft-documented drawbacks, however, law has become the 
predominant weapon in the scenario of state expansion. Its ability to stigmatize 
and to convey symbolic messages about the social unacceptability of a 
particular behavior has made law a favored tool of reformers; while its 
invisibility, flexibility, and coercive potential make it appealing to lawmakers 
and officials in the criminal justice system itself (e.g., police and crown 
attorneys). The fact that old laws are typically replaced with measures which 
embody the same values of control and order (Ericson 1987, p. 33) seems to 
be ignored by progressive groups. There is a widespread belief, hated by the 
right and hailed by the left, that the era following World War II has been 
marked by increasing permissiveness, symbolized by widespread and effective 
law reforms which have decriminalized abortion, legalized homosexuality, and 
the like. This is far from the truth. 

The much vaunted liberalism of the 1960s, though important as ideology, 
was largely mythical in terms of legal change. Certainly it is true that affluence, 
the so-called youth rebellion of the sixties, and a ‘new’ middle class produced 
a short-lived consensus on the need for restructuring and rationalizing some 
of the most authoritarian institutions and values of the past. However, as Hall 
(1980) and Melossi (1980) pointed out, this occurred largely within interstices 
where tight disciplinary controls had already become obsolete. Hall explains 
this seeming liberalization as part of a shift in the micro-physics of power, a 
double taxonomy characterized by a move “towards stricter penalty and 
control, towards greater freedom and leniency” (p. 14). Some liberalizing may 
have occured in Britain in homosexuality, divorce, and abortion reform, but 
simultaneous tightening also occurred. 

In Canada, the reform era of the 1960s led to two mild reforms in criminal 
law: one which decriminalized private, consensual homosexual relations; and 
a second which allowed hospitals to set up medical committees to decide on 
abortions, permitting them to take into consideration the psychological as well 
as the physical health of the woman. Prostitution laws were not changed, but 
courts held that prostitutes must engage in “pressing and persistent” advances 
to be guilty of a criminal offense. A Royal Commission Report in the early 
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1970s recommended the decriminalization of marijuana, but this never became 
law. While prison terms for possession of soft drugs have become less common, 
the maximum penalties in law remain unchanged. No massive trend to get the 
state out of bedrooms (or living rooms, bathrooms, and so on) can be detected 
in such a record.' 

The ironic truth is that, despite the widely held perception that western 
democracies have become dangerously permissive, they have in fact 
experienced a continuous increase in control throughout the post-war period 
(Ratner and McMullen 1983; Taylor 1983). Throughout North America and 
Europe, control over what used to be called the dangerous classes has tightened, 
with incarceration rates skyrocketing and voluntary “treatment” programs 
increasingly transformed into compulsory detention. Even at the level of 
rhetoric, “rehabilitation” has been replaced by “just desserts,” and “parens 
patriae” principles in juvenile systems have given way to “rights” frameworks. 
Reforms orginally intended as ameliorating measures or alternatives to punitive 
control, such as parole or community service orders, become additions to 
existing systems as the net of social control continually gets wider (Ericson 
1987; Cohen 1979, 1985; Chan and Ericson 1981; Scull 1977, 1981, Friedenberg 
1975). 

In Ontario during 1975-1980, for example, there was a three-fold increase 
in the number of probation orders issued in proportion to the population, and 
in 1981 a similar increase in the number of community service orders added 
onto the conditions of probation (Ericson 1987, pp. 23-24). The number of 
police per citizen increased over 50% between 1961 and 1975 in Canada, and 
the cost of the policing sector by a factor of 19 (p. 25). The situation is much 
more dramatic in United States and Britain, where right wing “law and order” 
governments have held power. The number of laws continues to grow. (As 
Pound pointed out in 1930: “Of 100,000 persons arrested in Chicago in 1912, 
more than half were for violations of legal precepts which did not exist 25 years 
before [cited in Hagan 1986, p. 47].) 

This “blind spasm of control” (Hall 1980, p. 3) has not led to a society which 
is more just, humane, or safe. Why, then, has the feminist movement turned 
to the state, and specifically to the criminal law, to secure improvements in 
the position of women? As the next section documents, it is certainly not 
because the movement has found the state a reliable ally in the past. 


WOMEN AND THE CRIMINAL JUSTICE SYSTEM 


To understand why the feminist movement has sought remedies in state action, 
one must look at the history of the movement. Urbanization and 
industrialization have reconfigured the terrain in which women operated. 
Although women had few rights under kin-based familial patriarchy, they were 
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an integral part of an extended family and community network which provided 
them anessential role, a secure status, and various social and religious supports. 
With the industrial revolution traditional support systems vanished, leaving 
working-class women utterly dependent on men who were less bound by 
traditional familial responsibilities, and were unable to extract from employers 
a wage which would support one person, let alone a family. When women, 
in desperation, turned to the wage economy, they were usually paid one-third 
to one-half of the male wage. 

Middle- and upper-class women were affected also, albeit in quite different 
ways. As more and more of their traditional responsibilities were taken over 
by professionals or alleviated by machines, their leisure time expanded. Often 
equipped with a basic education, told that they embodied morality and 
goodness, yet denied basic political and social rights, they came to feel 
increasingly confined. At the same time, the contradictions between the 
supposed special role women were supposed to embody and the conditions 
to which working-class women were subjected was perceived by more and 
more. Thus, the first wave of feminism came to be dominated by middle- and 
upper-class women, and focused on achieving changes which would benefit 
their “social inferiors.” This factor was crucial in shaping the direction the 
movement would eventually take. Temperance and prohibition, universal 
suffrage and education, day nurseries for the children of working women, and 
special courts for juveniles were all part of this process. 

Once they entered the public sphere, women faced virulent opposition from 
all sides. At first, although isolated individuals might have been sympathetic, 
virtually all formal institutions—the church, educators, the nascent media, the 
legal profession, and industrialists—opposed both the concept of women’s 
rights and the specific reforms women sought. Faced with such opposition, 
feminist leaders increasingly predicated their right to be involved on their 
“special qualities” as women. Thus, it was argued that women “qua” women 
were more moral than men, with an obligation to help resolve issues relating 
to the welfare and upbringing of future generations. The expertise associated 
with their role as mothers, nurturers, and protectors of the race became the 
dominant ideological weapon they employed against those who accused them 
of being unwomanly and of involving themselves in affairs of state which were 
none of their business. This argument allowed feminists to gain both tactical 
and strategic advantage. 

Unfortunately for feminism as a movement, this strategy was not without 
costs. It helped set the stage for excluding all but single childless women from 
full-time professional positions in the business world. Once the particular goals 
that had brought them into the public sphere were achieved, women were 
required, by their own rhetoric, to retreat to look after their own children, 
homes, and husbands. Their “special mission” had been achieved. Indeed, this 
is what happened. Until the late 1960s, when the modern feminist movement 
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was forged out of a somewhat different set of contradictions, married women 
were expected to stay out of the labor force, except when their services were 
explicitly required by special circumstances (such as the absence of men during 
war). 

More immediately, the emphasis on women’s special attributes strengthened 
the elitism which had always been present in the movement. The majority of 
working-class and poor women never had the option of being dependent on 
affluent males, and thus were always forced to seek wage labor, at least part 
time, in addition to being wives and mothers. While some reforms may have 
benefited them (for example, those specifying maximum hours or improving 
working conditions), their need to earn a fair wage was largely ignored. The 
social relations of capitalism must be forced to take into account the 
imperatives of reproduction; thus, when feminists defined such issues as 
secondary or irrelevant and stopped struggling for universal day care and 
maternity leave, the exigencies of profit maximization and patriarchy ensured 
that the status quo would remain unchanged. Allowing women to fulfill their 
roles as mothers and nurturers was increasingly the dominant goal, which did 
not make it easier for them to operate outside the home, especially in the 
absence of a male household head. As privileged women continued to set the 
tone of the movement, the stage was set for an increasing reliance on the state. 
Women of this class believed in the benevolence of the state while working- 
class women, who were more likely to have seen its coercive side, generally 
lacked such blind faith. 

Thus we see the women’s movement in the nineteenth- and early twentieth- 
century calling for ever greater state control through criminal law. Its increasing 
involvement with the “purity” movement, its fight for laws against alcohol and 
prostitution and compulsory sterilization of those deemed unfit (such as the 
mentally ill and retarded), and for the institutionalization of all deemed not 
to fit middle-class morality became the dominant foci. In the area of 
prostitution, for example, the threat of venereal disease combined with religious 
precepts to secure widespread support for measures to “rescue” the prostitute 
by criminalizing her occupation. Many middle- and upper-class feminists of 
the day, wives and mothers themselves, were terrified by the public health 
menace posed by prostitutes. In much of North America, prostitution was 
widely tolerated, especially in frontier cities and ports, until the late nineteenth 
century, because it was seen as providing a necessary sexual outlet for men. 
In the United Kingdom, the Contagious Diseases Acts were passed in 1866 
and 1869, requiring prostitutes to register with the police and be examined 
for venereal disease (Walkowitz 1980). This public health approach set the stage 
for an alliance with the essentially conservative eugenics movement, which was 
directed against the massive fertility and disease spreading capacity believed 
to characterize the lower orders (Garland 1986, pp. 130-60). 
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On this continent concern about white slavery and venereal disease combined 
with widespread fears about the stability of the social order, the growth of 
cities and multinationals, and the influx of non-Anglo-Saxon immigrants to 
fuel the criminalization movement. Laws such as the 1892 Criminal Code 
amendment (Canada) were passed with the aim of protecting virtuous women, 
rescuing the fallen ones, tending to the health of both, and punishing the males 
profiting from the sex trade (McLaren and Lowman 1988; Cassel 1987; 
Backhouse 1985). However, the near-universal result of such laws was to (1) 
legitimize the detention and incarceration of hundreds of lower-class women 
who had few alternate ways of earning a living; (2) provide law enforcement 
officers with a new group of powerless people they could manipulate; and 
(3) lock up a very small number of lower-class men whose race or class made 
them vulnerable (McLaren and Lowman 1988; Bland 1985; Musheno and 
Seeley 1986; Rafter 1985; Backhouse 1985; Rosen 1982; Daly and Chesney- 
Lind 1988). The situation would have been even more calamitous if the 
nineteenth-century criminal justice system had been as large and powerful as 
it is now. Most cities of the time had large populations of prostitutes who, 
if the law had been fully enforced, would have dominated the time, space, and 
money available for law enforcement or medical examinations. The police used 
this situation to their advantage; deals were made whereby prostitutes could 
avoid arrest if they provided favors—not necessarily in kind—because 
information, money, or even deference were all common coin. The most 
affluent prostitutes, usually those catering to the better class of men, were 
largely exempt from arrest, as were their clients. The bulk of enforcement 
efforts and control fell on the young woman, and on the lower- and working- 
Class streetwalker. 

Many similar measures followed. Reformatories were founded to rescue 
criminal women from the inadequate and often filthy facilities—typically 
tucked into a corner of men’s prisons—that had been used to incarcerate them 
throughout the nineteenth century (Cooper 1987; Rafter 1983). A majority of 
the women put into these institutions (81.4% in one study) were incarcerated | 
for offenses such as appearing drunk and disorderly on the street, visiting 
saloons, or engaging in “promiscuous” conduct (Rafter 1983, p. 224). Such 
offenses, of course, were enforced only against women. “Men simply were not 
sentenced to state prisons for promiscuity or saloon visiting” (Rafter 1983, p. 
291). While it is difficult to demonstrate that they would not have been locked 
up if special reformatories had not been built (there remains the possibility 
that they would have merely been crowded into the existing male prisons), we 
do know that an expansion in the number of women incarcerated followed 
the construction of reformatories (Rafter 1983). It seems fair to conclude, 
therefore, that they represented another extension of control over the lives, 
and the value systems, of poor and working-class women. There is no evidence 
that the institutions fulfilled any of their humane objectives, because even those 
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who were won over by the wardens had to return to the same overwhelming 
poverty, the same exploitation and starvation level wages that they had fled. 

The processing of delinquents provides another example of the alliance 
between feminists and the state against working-class women. By the late 
nineteenth century, middle-class children were, by and large, sheltered and 
protected. Working-class children, on the other hand, labored in agriculture, 
domestic service, mines, and retail shops, and engaged in street trading of all 
kinds. Their leisure was generally free of adult supervision and revolved around 
the street. The same social forces that pushed working-class men and women 
into cities produced a population of youngsters with no adult authority or 
control. Humane concerns for their welfare co-existed with self interested fears 
that these children would become criminals and/or revolutionaries, either 
upsetting the status quo or preying on the affluent classes. Juvenile criminals 
were then subjected to the same courts and prisons as adults, and it was felt 
these conditions provided “schools” for aspiring criminals. The physical 
conditions and the high level of abuse to which they were subjected, were 
problems on which the humanitarian wing of reformers (including the feminist 
movement) concentrated. In addition, there were economic issues, because no 
one was available to teach the boys their proper role as breadwinners, or to 
inculcate in them the self-discipline necessary to engage in wage labor. And 
girls did not learn the feminine virtues and skills necessary for their role as 
homemakers and nurturers of the next generation, as well as being subjected 
to severe sexual exploitation and physical abuse. The survival of children of 
both sexes, moreover, was put in jeopardy by the conditions in which they 
were forced to live (Chunn 1988; Platt 1969; Sutherland 1976; Rooke and 
Schnell 1983). 

This led to the passage of laws providing compulsory education on the one 
hand, and special legal arrangements for juvenile offenders on the other. 
Despite concerns that education would serve to perpetuate and legitimize the 
existing relations of production (Katz 1968; McNeil 1986; West 1984), it opened 
the door to knowledge, upward mobility, and even a revolutionary philosophy 
for many working- and lower-class children; it has had, in other words, many 
positive consequences. It is much more difficult to argue positive effects from 
reforms in the criminal justice system. First, these reforms led to an increase 
in the number of juveniles arrested and processed (for a review of these studies, 
see Hagan 1980). Second, and more important for our purposes, the effect on 
girls was disproportionately severe. Although studies have found that girls 
committed far fewer crimes, and their offenses were far less serious, the juvenile 
courts treated them more severely than they did boys (Chesney-Lind 1987; 
Chunn 1988). Between 1899 and 1909 in Chicago, for example, half of all girls 
convicted, but only one-fifth of all boys, were sent to reformatories. In 
Milwaukee, twice as many girls were sentenced to training schools as boys, 
and in Honolulu they were three times more likely to receive this most severe 
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of sanctions (Chesney-Lind and Shelden 1988). Once incarcerated, they were 
detained on average five times as long, for offenses that would have been 
dismissed had they been laid against boys, such as uncontrollability or 
promiscuity (Chunn 1988; Chesney-Lind and Shelden 1988). Parents, more 
specifically mothers, were also hit by these laws, in that a frequent “solution” 
for unruly youth who were not suitable for incarceration was to take them 
away by putting them out for adoption. In Toronto, for example, the Juvenile 
Court processed 1542 adoptions between 1920 and 1928 (Chunn 1988). Women 
who were unwilling or unable to play the role of mother in the manner required 
by state authorities, or those who lacked a respectable husband, were especially 
vulnerable. 

Laws on chastity and abortion, laws allowing welfare agencies, schools, 
courts and jails to lock up, sterilize, or institutionalize all who did not conform 
to the puritan values of the upper middle class became the order of the day. 
Middle-class female reformers were too naive to envisage the uses to which 
such laws would be put. Moreover, they benefited directly from the orgy of 
law passing, because they were often the professionals and custodians hired 
(albeit for wages far inferior to males) to staff the state/ welfare / juvenile systems 
thus created (Garland 1986; Cohen and Scull 1983). 


By seeing poverty and crime as based IN the victims . . . , the women’s movement could 
... concentrate on the presumed defects in the victim and condemn the . . . impoverished 
environment while, at the same time, ignoring the . . . continuing impact of victimizing 


social forces. Moreover, such an ideology helped middle class women in the feminist 
movement to reconcile the preservation of their own class interest in maintaining the status 
quo with the urgings of a humanitarian conscience (Morrison 1976, p. 73). 


In the workplace itself, the logic of capitalist social relations necessitated 
the exploitation of every section of the working-class population, including 
female and child labor. The result of this was twofold. As previously discussed, 
it first challenged the system of familial partriachy; that is, working-class men 
could no longer directly control their wives and children. Because wives and 
children were increasingly drawn into the labor force outside the home, 
husbands also lost control over their labor power which had previously serviced 
them. Second, the social and physical dislocation produced by this stage of 
capitalism led, as is well-known, to horrendous social conditions (Marcus, 
1974). Thousands of men, women and children were forced to live in disease 
ridden hovels, unable to earn enough to sustain life, lacking clean water and 
even the most rudimentary sanitation facilities. Fears that women would be 
unable to produce future generations of laborers co-existed with the 
aforementioned fear that new generations would be too unhealthy, and too 
lacking in proper work habits (discipline, industriousness, and piety) to be 
utilized if they did survive. Moreover, there was a real danger of plague, and 
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plagues traditionally pay scant heed to class boundaries. Overlaying all of this 
was the fear of revolution. All of these concerns fed the wave of workplace 
reforms that developed throughout the late nineteenth and early twentieth 
century. 

Every industrialized country took some initiatives to regulate workplace 
conditions during this period. Typically, laws were passed requiring guards to 
be placed on machinery, setting levels of ventilation, restricting the length of 
both the work day and work week, and specifying the conditions under which 
women and children could be hired (Carson 1970; Tucker 1987; Ursel 1986). 
In the province of Ontario, for example, the Factories Act (1884), Shops Act 
(1888), Mines Act (1890), and the Wages Act and Workmen’s Compensation 
Act (1886) were the first of a series of provincial laws regulating labor (later 
supplemented by federal legislation). 

Here, once again, the results were somewhat different than proponents 
envisaged. Feminists had originally wanted women and children out of the 
factories but this was impossible given the fact that the wages paid to men 
were too low to sustain a family. As a result, they focused on protecting the 
health and moral purity of women workers. Perhaps this was all that would 
have been achievable in any case, because protective legislation was fiercely 
resisted by the capitalist class which saw it as a major interference with property 
rights. The laws that were finally passed would have provided only a bare 
minimum of protection for either gender if they had been properly enforced. 
As it turned out, the sections of the law requiring companies to install facilities 
to minimize fraternization between the sexes, and to provide separate 
washrooms for women, were enforced at the expense of provisions regulating 
the far more crucial and life threatening workplace hazards (Ursel 1986; Tucker 
1987). In a sense, then, feminist attempts to use law to improve the condition 
of women laborers backfired to the detriment of both men and women. 

Thus, where women attempted to use law to secure control over their 
conditions of employment outside the home, they were largely unsuccessful. 
Inside the home, their efforts were successful but counterproductive. 
Essentially, they helped the state gain entry into and control over the houses, 
lives, and bodies of poor and working-class women. As we saw, the women 
most vulnerable to increased state controls were those in homes lacking a male 
patriarch—widowed, divorced, or abandoned mothers of all social classes— 
or those where the male was deemed inadequate in his job as husband /father/ 
controller, such as wives of alcoholics. The degree to which women measured 
up to middle class standards on child rearing, health, housekeeping, and sexual 
morality was guaged, and when they were found wanting, their children 
frequently were taken away from them (without or in some cases with their 
consent) (Strong-Boag 1986; Rothman 1971, 1980; Platt 1969). The strategy 
of using criminal law, then, was counterproductive both to women qua women 
(as a gender), and to women in the working and lower classes. 
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This does not mean, however, that the first wave of feminism accomplished 
nothing. Securing the public rights of citizenship for women, such as the right 
to vote and own property, were of pivotal significance for they provided the 
foundation upon which modern feminism could build. Where our nineteenth 
century sisters struggled for universalistic reforms which conferred basic rights, 
they achieved great victories; where they sought increased state control through 
criminalization, they damaged the lives of those they sought to help. The 
warning enunciated by Burstyn (1985) still applies: 


The logic of state processes invariably favors political agendas and methods that reinforce 
capitalist and patriarchal social relations. . .. We must be extremely selective about the 
kind of power that we confer on the state in our name (pp. 15-16). 


MODERN FEMINISM AND THE STATE 


Modern feminism has attempted to improve women’s lives through initiatives 
on such issues as battering and rape, which strike at the foundations of gender 
relations. Battering, a type of assault, has long been a criminal offense. 
Theoretically, the option also exists for a woman to sue for civil damage 
(Patterson, 1979), but this is a totally unrealistic “solution” for practical (most 
women have neither the power or money to launch successful suits) and 
ideological (the legal system has never been predisposed to accept or award 
damages to women under such conditions) reasons. Moreover, when 
committed within the family context, assault has been largely ignored by the 
criminal justice system. Police are reluctant to press charges; prosecutors 
encourage women to drop charges if made; justices of the peace dislike taking 
a woman’s uncorroborated word as a basis on which to initiate criminal 
prosecutions; and judges are loathe to hand out severe penalties (Macleod 1980; 
Dutton 1984; Patterson 1979; Dobash and Dobash 1975). Part of this 
reluctance relates to the widespread tendency of justice personnel to treat 
offenses which occur between acquaintances, or within a family, less seriously 
than they do “stranger” offenses (Silberman 1980). However, it is also bound 
up with patriarchal attitudes among male criminal justice officials; attitudes 
which specify that men have a right if not a duty to exercise authority over 
women and children, and predispose them to look on women with suspicion 
and distrust. 

Fierce lobbying and educative efforts by feminists have resulted in the 
appointment of “crisis teams” or domestic assault response squads, typically 
composed of some combination of male'and female police and social workers, 
to respond to domestic dispute calls. Such teams usually have some training 
in counselling, and may attempt to remove the batterer from the home. 
Typically, arrest is not the foremost of the arsenal of weapons at their disposal. 
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In other jurisdictions, such as the province of Ontario, police discretion has 
been removed: police are required to bring charges, and Crown prosecutors 
to pursue them (Ontario 1982, p. 12). Results are mixed. An American study 
found that future incidents declined when husbands were arrested rather than 
advised or warned (Sherman and Berk 1984). But in Ontario the first two people 
to go to jail under the “get tough” policy were both female victims. They had 
refused to testify against their batterers and found themselves doing time for 
contempt of court (Todd 1986, p. A8). 

Morgan (1981) studied the development of the shelter movement in United 
States. Between 1974 and 1979, she points out, the Law Enforcement 
Administration Authority (LEAA) funded 35 shelters and launched a 
multitude of police crisis training programs. Morgan is not convinced, however, 
that this represents a victory for battered women. She points out that the LEAA 
at that time needed a new mandate to demonstrate its utility and organizational 
efficiency, but could not afford to arrest and incarcerate all men who assaulted 
their wives (because estimates tell us this would mean charging one of every 
ten men) (Dobash and Dobash 1975; Macleod 1980). The strategy, therefore, 
was to minimize costs to the system while controlling the political and 
ideological agenda of family disputes. 

The motivations of the agency would not bother us here, however, if the 
results had substantially aided the victims. Unfortunately this does not appear 
to be the case. The use of the criminal justice system to deal with family violence, 
first of all, exacerbated existing class biases. Lower-class (especially black) 
batterers ended up serving time, while middle and upper class offenders, if 
charged, were diverted into private treatment facilities and clinics (Morgan 
1981, pp. 29-30). Lower-class victims also received treatment that differed from 
their middle-class counterparts, as they were most likely to end up in state run 
services where the prevailing philosophy was to view the poor or working-class 
family as basically inadequate. Such agencies are also more likely to focus on 
individual pathologies, ignoring the social and structural conditions which 
force women to remain in abusive relationships. These psychological 
approaches tend to blur the distinction between victims and victimizer, often 
blaming the woman for her situation. Morgan (1981) argues that the purpose 
of the criminal justice system is “the identification, sanctioning, and punishment 
of . . . deviant segments of the working class”, to ensure “the continuous 
production and reproduction of labor power for capital” (p. 27). 


Reforms developed within the criminal justice system .. . reestablish gender domination, 
social control and class domination under other guises (p. 26). 


Attempts to use criminal law to find a solution to the problem of rape have 
not fared better. Reforms in rape laws have been more extensively evaluated 
than almost any other feminist initiative. These laws were among the earliest 
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targets of second wave feminists, who pointed out that rape was traditionally 
a crime committed by men against men in which the female was a mere vehicle, 
a. piece of property whose value had been lowered. The special emphasis in 
rape laws on the defiling of the virgin thus became understandable, because 
loss of virginity defrauded the male who “owned” her (father or guardian) by 
lessening her worth as a bride. The exclusion of married women from rape 
laws (to the point where they were sometimes deemed legally responsible for 
the rape having occurred) (Brownmiller 1975), and the lack of legal protection 
for wives became clear, because it could not be seen as a crime for a man to 
rape a woman who was already his own property. 

The feminist literature attacked the basic precepts of the Anglo-American 
legal system—the assumptions of universality and equality—with assertions 
that rape laws embodied the prejudices and fears of the dominant male group. 
Rape’s special rules of evidence, whereby corroboration of a woman’s 
testimony and proof of her chaste character were required, exemplified male 
distrust (Medea and Thompson 1974; Russell 1975). Assaults that humiliated 
and terrorized women were written off by the legal system as jokes or male 
prerogatives. Studies documenting the suspicion and hostility of police toward 
rape victims showed that 50% and more of all reported sexual attacks were 
classified by police as unfounded (Brookbank 1982; Clark and Lewis 1977; 
Neufeld and Bogaard 1977). (An unfounded incident is so classified when the 
investigating officers deem that no crime has occurred.) This, plus the relatively 
light sentences meted out for rape, created a dissatisfied, vocal, embarrassing, 
and increasingly powerful constituency calling for legal change and 
undermining the legitimacy of the existing law. 

Several characteristics of typical rape laws made efforts to secure convictions 
particularly problematic. First, laws frequently contained provisions requiring 
victims to prove they had not consented to the act. Typical of this is the. 
Canadian doctrine of recent complaint, which enabled a judge to advise the 
jury that the time lapse between the commission and the reporting of an offense 
allowed them to “draw conclusions adverse to a complainant” (MacDonald 
1982, p. 6). Corroboration requirements also reflected suspicion of the victim’s 
credibility. The victim’s previous sexual activity was deemed legally relevant; 
the inference being that women with a “sexual past,” who had given consent 
to intercourse with one man, had thereby given consent to all. Or, it could 
be interpreted to signify that the consent of an unchaste woman was not 
necessary. The result of this was low conviction rates for rape (Clark and Lewis 
1977, p. 56; Canada 1978, p. 12; Marsh et al 1982: Caringella-MacDonald 
1987a), and high rates of nonreporting (Canada 1984). 

Reformers have tried to correct the evidentiary problems and emphasize the 
violence of the act more than its sexual nature. Thus, feminists attempted to 
redefine rape as sexual assault; criminalize all nonconsensual touching, from 
fondling a breast to anal intercourse; and broaden the definition of the offense 
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to include sexual assaults involving two males or a husband and wife. Looking 
at specific objectives, they wanted to increase the number of original complaints 
(thereby decreasing the high rates of nonreporting), diminish the high attrition 
rates in prosecution, increase arrest, prosecution, and conviction rates, and 
provide more access and protection for victims, with the overall result being 
greater justice for the victims (Caringella-MacDonald 1987b, pp. 6-7). 

Evaluations of the effectiveness of reforms have produced mixed 
conclusions. Laws have been changed in a fair percentage of states, and 
federally, through the Sexual Assault Act, Bill c-127, in all of Canada. One 
of the earliest evaluations, done by Marsh et al. (1982) on the 1975 Michigan 
law, used before and after crime data supplemented by in-depth interviews with 
system officials (judges, prosecutors, defense attorneys, and police), as well as 
rape crisis centre personnel, in 6 of Michigan’s 13 counties. The crime statistics 
showed an increase in the hoped for direction—more sexual assaults were 
reported, and more arrests and convictions registered. Although these trends 
began before the law was changed, Marsh et al. nonetheless argue that the 
data show the law was having the desired effect. Turning to the subjective 
evidence, the bulk of those interviewed also thought that the new laws made 
it easier for victims to testify, and increased the likelihood of convicting 
defendants. Overall, the Marsh study concludes that specific procedural 
changes in case processing were attained, but that changes in attitudes about 
“serious” and “trivial” assaults and real versus spurious victims, were not. 
Violent stranger rapes against respectable women were still treated as the only 
really serious sexual assaults. 

The data are not without limitations; both the objective and the subjective 
evidence are suspect. First, crime statistics are a notoriously misleading index 
in a field where it is estimated that up to 90% of the offenses are never reported 
(Chambers and Millar 1987; Canada 1982; Clark and Lewis 1977). Second, 
the interview data must be viewed with suspicion, because they come from those 
with the highest stake in the court system, those whose jobs, income, self esteem 
and identity depend on making laws work. However, this is not to say that 
these results must be totally discounted. While not necessarily an accurate 
reflection of the overall effects of the reform of this law, the perceptions of 
key actors are still important. Perceptions do have real social effects, as 
sociologists have known for some time, and some of these will be helpful to 
the feminist cause. For example, all rape crisis staff thought the reforms 
increased the chances of securing convictions in court; this could lead them 
to encourage more victims to press charges. Other perceptions, however, may 
counteract this. For example, the belief that reforms had gone too far, and 
that defendants were now being unjustly convicted, may lead officials to act 
in ways which redress this balance, thus nullifying the reforms. 

However, later studies in United States, Canada, and the United Kingdom 
were less optimistic. Victim credibility and consent are still key factors in the 
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decision-making process, and prejudice against women—specifically against 
those who challenge patriarchy by their style of life (women living without male 
“protectors,” women who hitchhike or associate with more than one man, and 
native, ethnic, or poor women)—is unchanged. Sexual history is still being used 
on the informal level, in deciding whether or not a complaint is serious enough 
to justify prosecution, even where it cannot be mentioned in court (Loh 1980, 
1981; Caringella-MacDonald 1987a). Caringella-MacDonald’s (1987a) survey 
of the effectiveness of rape law reform concludes that there has been “overall, 
no change in unfounding or clearance rates, or in rates of conviction” (pp. 
21-22). Furthermore, even at the courtroom level, the most visible component 
of the reform process, judicial discretion is more likely to be exercised in favor 
of the offender than the victim (Canada 1985).’ 

The most recent review article concludes there are only two areas in which 
rape law revisions have had a demonstrable effect: increasing conviction rates 
and lessening case attrition (“limited success” here); and reducing the subjective 
trauma experienced by the victim at the hands of the criminal justice process 
(Berger et al. 1988, pp. 333-339). It is not clear that even these changes, minimal 
as they are, have been brought about by alterations in the criminal law. Neither 
is it obvious that this was the most efficient and humane avenue to use. It makes 
just as much sense to see changes in the attitudes and behavior toward rape 
as resulting from the ideological victories and the different attitudes to women 
that years of feminist struggle have secured. Given increased pressure, courts 
would have been hard pressed to maintain their most visible misogynist 
practices even under the original legislation. And it is certainly no accident 
that the least visible parts of the process are the ones that have remained least 
changed. 


THEORETICAL CONSIDERATIONS 


Marsh et al. (1982, p. 6) and Handler (1978) have both pointed out that legal 
change is meant to work on two levels: the symbolic and the instrumental. 
The symbolic level refers to the state’s sending a signal, on behalf of a “popular 
consensus” about the moral status of a particular act. In the case ‘of 
criminalization, the message to be conveyed is that this particular act is 
abhorrent. The assumptions embodied are consensus /pluralist ones, but 
Marxist and feminist groups have also accepted symbolic change as a goal of 
law reform. Unfortunately, we know very little about whether law, specifically 
criminal law, is the most efficient or effective vehicle to change social attitudes. 
In fact we have no evidence that it is in any sense independent of changes in 
the balance of power, and the allied activities of lobby groups. 

We know more about instrumental legal changes, those with tangible 
procedural and behavioral goals, especially where these have been unsuccessful 
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(the reported outcome of the majority of studies). We know that formal legal 
change seldom gets down to the informal level, to the day-to-day operation 
of the criminal justice system, the level at which real decision making occurs. 
Most issues are negotiated informally, with the formal law acting at best as 
a guide (Marsh et al. 1982, p. 6). Indeed, many would argue that the meaning 
assigned and the operational definitions developed by officials reflect their own 
personal and organizational needs (particularly the latter) far more than they 
reflect written law. Laws are subjective constructions: due process is for crime 
control (McBarnet 1981; Ericson and Baranek 1982). As Silbey points out, 
in may areas, the desired outcomes are determined, and then the appropriate 
legal categories invoked (1985, p. 19). 

Handler (1978) argues, nonetheless, that instrumental goals can be 
accomplished under certain circumstances: the legal change must specify 
procedures to be followed; it must be easily monitored; technically simple; and 
it must reduce organizational discretion. Ekland-Olson and Martin (1988, pp. 
371-375) isolate three principles which they see as related to unsuccessful law 
reform. Reforms will be most difficult to accomplish when they are directed 
at systems which are normatively and structurally isolated; when they threaten 
the existing authority structure and power of the target organization; and when 
interpersonal antagonisms among the main players are high. Marsh et al. (1982) 
sum up conditions for successful law reform as follows: 


Ideally, if constituencies are to succeed, they must design reforms whose costs to the 
organization do not outweigh the benefits; they must establish and maintain legitimacy; 
and finally . . . they must remain organized and committed long enough to monitor and 
augment the system’s compliance with the reform (p. 115). 


Thus, achieving successful legal change, change which fulfills the 
expectations of the group seeking it, is quite a challenge in any institutional 
area. And feminist groups have several impediments which others seeking 
changes in the criminal law, (for example, those wanting higher penalties for 
drunk drivers or cocaine users) do not have. They are outsiders, and they are 
ideologically at odds with many basic assumptions. Reforms which aim at 
empowering women must challenge structures of patriarchy, question the 
‘status quo that reflects male values, and undermine the quest to keep woman 
down both literally and figuratively (McKinnon 1983). 

All of this makes comprehensible the failure of feminists to successfully enlist 
the criminal justice system as an ally. Where women are mobilized and vocal, 
the state can be forced to respond; and passing laws to tighten up social control 
is congruent with both its interests and its history. Feminists do not determine, 
however, the mobilization or enforcement of the law. Once the external 
pressure stops and attention shifts to other issues, normal patterns within the 
criminal justice system will reassert themselves. And these patterns will reflect 
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the need of the criminal justice system to maintain itself, to process cases 
efficiently (according to its own definitions of the “going rate”), to focus on 
“real” crimes, and to act in ways which are congruent with dominant structural 
forces in the society. In operational terms, this means that it will probably target 
lower- and working-class people, resist feminism, and support the status quo 
of economic, social, and familial relations. 

To bring about the kind of changes feminism demands requires shifting the 
distribution of wealth and power from men as a class to women and children 
as a class. This would, of course, require a massive series of reforms, from 
the provision of equal pay for work of equal value and universal day care, 
to egalitarian property rights. Men as a group and capitalists as a class, both 
of which have benefited enormously from the free labor, deference, and 
subservience of women, will be loathe to see any change in the status quo. 
(And women committed to the present system for ideological, economic, or 
psychological reasons will also resist.) This kind of change—a basic 
redistribution of power—will be the most difficult to achieve through the 
criminal law, as Handler (1978) and others have pointed out. Thus, it is very 
much in the interests of the state to dilute the influence of feminism. Diversion 
(shifting attention to more peripheral, less threatening issues), containment/ 
cooptation, and repression are all tactics which can and will be used; indeed 
the willingness of western regimes to respond to feminist cries for 
criminalization, be it through laws against pornography or against rape, 
illustrates such tactics (Burstyn 1985, p. 26). Criminalizing more behavior, and 
thereby encouraging the state to step up control and repression in order to 
advance a movement whose basic aims are to lessen oppression, seems a strange 
strategy as well as an ineffective and counterproductive one. “We cannot use 
the controlling, punitive and top-down structure of the state to mend and 
reweave the delicate fabric of sexual life” (Burstyn, p. 15). 


CONCLUSION 


Finally, I would like to explore routes out of this impasse. It has been argued 
throughout that the criminal justice system is a dead end; does this mean 
feminists should just put up with the victimization, the pain, the powerlessness 
and the injustices to which women are presently subjected? This tendency of 
theory, especially critical social theory—that is, to paralyze action and thereby 
reinforce the status quo—has been noted before (Cohen 1985; Giddens 1976, 
1981; Sumner 1981) and needs to be avoided. Let us take a brief look, then, 
at strategies which appear to offer the potential for humanitarian and’ 
nonoppressive social change. 

The feminist movement itself provides the most striking examples of 
successful strategies. This does not mean it has won all its battles, chosen the 


The Potential of the Criminal Justice System To Promote Feminist Concerns 163 


best tactics at all times, or come close to achieving its goals. But the ability 
of a minority of relatively powerless women in virtually every country in the 
developed world to secure a hearing, to get their items on the agenda, and 
publicize their concerns, has been of major importance. It has led to remarkable 
changes in all institutional spheres. Assaults on male dominance of language 
forms, challenges to established religions, documentation of the virtual absence 
of women at the top levels of government and business, and a major 
reevaluation of what has passed for conventional knowledge in the major 
disciplines in the university, all of these are examples of its impact. That 
successes have been most conspicuous, thus far, for middle-class white women 
in first world countries was perhaps inevitable, but the movement has not ended 
there. More and more women are returning to school and careers, divorcing 
husbands who refuse to share household labor or seek to control their activities, 
and challenging double standards in personal relationships, on the job and 
elsewhere. Women are crowding into professions and business in 
unprecedented numbers. __ 

While results are not easy to document, it does appear that initiatives such 
as consciousness raising groups have been successful at the ideological level 
in helping women free themselves psychologically and physically from the 
patterns of submission, dependence, and guilt which have hitherto controlled 
their behavior. Organizational responses to women’s needs, such as rape crisis 
centres or shelters for battered women (especially those controlled by feminists) 
have provided women in crisis with safe places of refuge. And, the opportunities 
opened up by feminist struggle in the marketplace have given many women 
the opportunity to escape oppressive conditions and seek financial 
independence. 

I do not want to exaggerate the successes: they are partial and incomplete; 
the best programs are threatened by the dangers of state control and cooptation 
or they are starved for funds; native women, immigrants, and lower-class 
women have not shared equally in the advances; and the dangers of regression 
and backlash are great. However, they do illustrate the potential of what 
Sumner (1981) called “rights struggles” to challenge democratic governments 
which are premised on the ideal of equal rights for all. To be successful, such 
initiatives must be fought on all institutional fronts and at all levels, as feminism 
has been. They cannot rely on the legal system to initiate change, and certainly 
not upon the criminal justice system. 

However, because the legal system is basic to capitalist relations, successful 
movements do at some point have to challenge the structures of civil and 
criminal law. The strategy which appears to have the most potential can be 
summed up, in Brickey and Comack’s (1987) phrase, as a “jurisprudence of 
insurgency” (pp. 106-107). Because law is part of a social formation which 
generates its own internal contradictions, resistance to it will be created by its 
day-to-day operations. What we need to do is determine which of these 
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contradictions can be built on to first weaken and then transform the existing 
structure. This requires feminists not to strengthen the present system of 
oppression by calling for more of the same, but to use law against itself, to 
challenge it, to seek legal changes which redefine the system of social relations 
which keep women and lower/ working-class groups under control. The aim, 
then, is to “use existing tension in the system to push the contradictions that 
arise from the structures of capitalism” (Brickey and Comack 1987, p. 105). 

This does not mean criminalizing a broader range of behaviors. It is no 
accident that the successes of the feminist movement were not achieved by 
strengthening criminal law. Civil law has been useful in entrenching changes 
won by struggle on the ideological, social, and economic levels. Changes such 
as the Married Women’s Property Act passed in Canada in 1872, which gave 
women control of wages they earned during marrage, or the 1859 provision 
which allowed married women to retail control of property they inherited 
(rather than having it become automatically the property of the husband) are 
basic to any movement. Repealing laws—criminal or noncriminal—that stand 
in the way is also essential. However, as argued elsewhere (Snider 1985, 1986), 
the predominant role of criminal law is to coerce and contain, which makes 
it an inappropriate site for achieving social transformation (see also Daly 1989). 
Successful reforms such as those which have been the basis for ameliorative 
social change share certain characteristics. They must have the potential on 
the ideological level to be viewed as rights rather than privileges. They need 
to benefit a broad range of social classes to garner the power needed to secure 
both law passage and enforcement. Ideally, they should be susceptible to 
“institutionalization”—that is, institutions should be founded to maintain and 
administer the reform in question. Doing this creates middle-class jobs within 
state bureaucracies, thus providing a powerful group of people with a vested 
interest in the continued existence of the reform who have a position within 
the state machinery from which to fight (Snider 1986, pp. 230-232). 

To summarize, feminism should fight for universalistic rights, rights which 
apply to all women, whatever their class. Privileged women may need these 
rights less (although the expression that every woman is just “one man away 
from welfare” is still surprisingly valid); however, their ability to identify with 
the reform will be politically and ideologically crucial for preserving and 
extending it. The right to reproductive choice, maternity leave, equal wages, 
and universal day care are examples of reforms worth fighting for, building 
on the right to vote and own property secured by the first wave of feminism. 

Such changes require adjustments in the structures of capitalism, thereby 
forcing the system to confront the principles of equality and democracy which 
it espouses. In this sense, then, they build on the contradictions of capitalism, 
testing the relative autonomy of the state from the economic structure (Jessop 
1982; Thompson 1975, 1980). Institutions dedicated to social control—for 
example, the complex of organizations that comprise the criminal justice 
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system in a modern state—do not have the Janus-like potential to build on 
their contradictions that characterizes institutions such as those dedicated to 
health care, or education. This apparent paradox can be explained by looking 
at the dual nature of law. Those laws embodied in civil statutes or enabling 
documents (i.e., constitutions) are aimed at creating social space and enlarging 
rights; others, on the contrary, take away behavioral and attitudinal 
alternatives and foreclose social space. Laws embedded in criminal codes 
exemplify the latter, because they set out to stigmatize, exclude, and punish. 
This they do well. However, the nature and purpose of criminal law mean that 
the potential to go beyond this function is severely limited, with the results 
that were previously documented. 

In addition, feminism should fight for ideological change, a transformation 
in the ways that men and women conceive of women’s “place” in the society. 
Although it is not clear whether changes in dominant ideology can occur 
independent of structural change, it is obvious that both transformations are 
necessary. Changing ideas which make men feel they have a right to assault 
women is every bit as important as providing battered women with the 
economic opportunities and political power to free themselves from such men. 
Moreover, it is ideological change which allows the victims, and their sons and 
daughters, to see that it is not part of “woman’s role” to serve as an outlet 
for male aggression. Moves by feminist groups to provide shelter and advice 
for such women and their families have also been useful on the individual level 
(although, one would like to think these initiatives will be much less necessary 
over the long term if macrolevel changes are secured). All of these struggles 
have much more potential, on every level of analysis, than getting the police 
to come and throw batterers in jail, thereby making victims more dependent 
(albeit on the state), more impoverished, and more vulnerable—and setting 
the stage for an increase in social control which is sure to ensnare victims along 
with victimizers. 

Overall, the feminist movement needs to fight for an environment which 
is free of sexism. This means creating social orders, organizations, and families 
which are truly “person-enhancing.” What this would mean is not yet entirely 
clear; neither does it need to be, as constructing utopias can merely distract 
us from the job at hand. However, the humanistic goals of the movement have 
always emphasized the importance of allowing both men and women to reach 
their potential of promoting cooperation over competition, and of preventing 
the victimization of the weak by the strong. To achieve this, feminists must 
aim at collective empowerment in all forms. 

This paper has argued that the criminal justice system is not an ally the 
feminist movement can reliably use to achieve humanistic and liberating goals. 
Structurally, states in capitalist societies benefit by the existing patterns of class 
and gender dominance; tactically feminists cannot control the writing of the 
laws, or the uses to which they are put after they are passed. The historical 
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record of the initiatives of the recent and distanct past, and their near-universal 
failure to achieve the goals envisaged is striking. The major consequence has 
been to increase state control over lower- and working-class women as well 
as men to the benefit of neither. We need to put much more effort into 
developing strategies that build on the successes of the feminist movement, 
strategies that have the potential to further the genuine humanitarian objectives 
of feminism. 


NOTES 


1. It is true that challenges to established authority structures and to the relations they 
promoted, did lead to the acceptance of ideas and practices which conservative forces in the 1960s 
and thereafter have found threatening. For example, unmarried couples began to live together, 
unwed mothers stopped routinely giving up their children, and the birth control pill was invented 
and legalized. None of these changes, however, were the results of decriminalization. Canada was 
“liberalized,” to the degree this has occurred, in spite rather than because of reforms in the criminal 
law. 

2. Seemingly permissive progressive reforms that turn out on analysis to represent only a 
shifting modality of control have been documented within a wide range of institutional sites, 
including the legal system, prisons, mental hospitals, and the medical system (Cohen 1985; Chan 
and Ericson 1981; Greenwood and Young 1980; Scull 1981). It is likely that such changes were 
for the benefit of the middle classes, who wanted the freedoms in the consumptive and reproductive 
spheres which capitalist ideology promised. However, while the substitution of control by 
professionals for control by police, where it occurred, may have meant less repression for these 
classes, it may well have had the opposite effect for working- and under-class populations, and 
for young people. These groups are much more likely to be targeted as clients by state professionals 
because they are heavily scrutinized, and they are much less likely to have sufficient resources, 
ideological or otherwise, to resist such “help.” 

3. See also the Chambers and Millar (1987) study of 196 incidents of sexual assault recorded 
by the police in Glasgow and Edinburgh over a 15-month period from 1980 to 1981 (pp. 61-65). 
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THE POLITICIZATION OF STREET CRIME: 
THE CEDAR CITY EXPERIENCE 


Stuart A. Scheingold — 





INTRODUCTION 


During the years 1964 to 1980 covered by this research, street crime became 
a source of significant public anxiety, prominent political issue, and the primary 
focus of a new national agency, the Law Enforcement Assistance 
Administration. James Q. Wilson, one of the most influential commentators, 
argued that the politicization of street crime can be traced to the dramatic 
increase in crime beginning in the 1960s. Thus for Wilson, politicization attests 
to the vitality of pluralist democracy in the United States—that is, to political 
leaders responding to real public grievances (Wilson 1977, pp. 72-73).' The 
findings for “Cedar City,” the pseudonymous setting for this research, reveal 
a much more complex and problematic picture. 

First, there was surprisingly little politicization of street crime in Cedar 
City—although there was substantial politicization of criminal process. A 
corruption scandal in the Cedar City Police Department which implicated the 
Park County Prosecutor had broad political ramifications. So too did racial 
tensions stemming in part from allegations of racial bias in policing practices 
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as well as in the hiring and promotion of police officers. But street crime, per 
se, was only modestly and sporadically politicized despite a significant number 
of efforts to do so throughout the research period. 

Second, the patterns of politicization in Cedar City cast serious doubt on 
the reassuring consensual democratic pluralism that is at the heart of Wilson’s 
analysis. There was not much agreement among political leaders nor within 
the general public on the politicization of street crime. Politicization campaigns 
were organized by the Cedar City Police Officers Guild and by small business 
interests from the declining neighborhood of Crystal Valley, where some grass 
roots support was found. Conversely, established business and media elites in 
the downtown core tended to play down the issue. Except for a brief period 
in 1970s, the general public was unresponsive to law and order populism, and 
the most crime-ridden part of the city, the predominately black central area, 
was clearly hostile. Thus, the political salience of street crime varied along class 
and race lines and estabished elites worked effectively against politicization. 
In Cedar City there was neither consensus nor grass roots democracy when 
it came to the politics of street crime. 

Although it could be argued that these findings have to do with the 
particularities of Cedar City, this does not seem to be the case. On the one 
hand, Cedar City was subject to the same kinds of pressures which are generally 
associated with the politicization of street crime from 1964 to 1980. On the 
other hand, there are good reasons to question Wilson’s consensual democratic 
pluralist model of politicization and to pay more attention to the role of elites 
and to divisions within the public. 

More specifically, this paper reveals that the key distinction is not between 
Cedar City and other urban areas, but between extensive politicization of street 
crime at the national level and limited politicization at the local level. This 
distinction stems from the differing responsibilities for street crime at the two 
levels of government. At the local level, where politicians and criminal process 
professionals must deal directly with street crime and with a divided public, 
politicization tends to create more problems than it resolves. At the national 
level, where the war on street crime is almost exclusively a symbolic activity 
uniting “us” against “them,” politicization resonates very well with the public 
and is, thus, a tempting target of opportunity for politicians. 

The temptations to politicize crime have received a good deal of attention 
(Scheingold 1984; Hall, Critcher, Jefferson, Clarke and Roberts 1978; Rubin 
1986). This paper uses the Cedar City experience to focus on politicization’s 
drawbacks which tend to make it the exception rather than the rule—at least 
at the local level. Thus, this paper is rooted in something of a paradox: In 
local politics where the burdens of crime are the most concrete and where the ~ 
primary responsibilities for policymaking reside, crime is less of a political issue 
than in national politics where crime is an abstraction and policy 
responsibilities are attenuated. 


The Politicization of Street Crime Lae 
The Setting 


Cedar City is the major urban center of Park County—a medium sized 
metropolitian area with a population of just over one million in the western 
United States. Cedar City prides itself on its “liveability”—beautiful vistas, easy 
access to superb four-season recreational opportunities, and a good selection 
of urban amenities. Despite all of these attributes, Cedar City has a fair share 
of urban problems with direct relevance to criminal process. 

The economy was especially volatile from 1964 to 1980. Through most of 
the 1960s the economy boomed; however, by the end of the decade a severe 
slump struck the city’s dominant corporate employer. This slump continued 
into the mid-1970s and resulted in fiscal problems for the city, the county, and 
the state as well as loss of population and skilled professionals. The corporation 
did not rebound until the late 1970s and by then the national economic 
downturn had had a serious impact on one of the area’s other major industry, 
forest products. In other words, for most of the period of this study Cedar 
City and Park County were suffering severe economic distress—with resultant 
pressures on public services and the sense of civic well-being. At one point, 
billboards began to appear with the following message: “Will the last person 
to leave Cedar City, please turn off the lights.” 

The traditionally placid politics of the city and county were disrupted by 
this economic distress as well as the social volatility which characterized urban 
America in the 1960s and early 1970s. During the prosperous years, the machine 
style politics of the city, the county and the state underwent significant reform 
which began at the state level and filtered down to Park County and Cedar 
City. The most notable event was the exposure of a large scale payoff system 
centered in the Cedar City Police Department but also implicating the Park 
County Prosecutor, who prosecutes Cedar City felonies in the county Superior 
Courts. The reform impulse was, however, broader than the payoff scandal 
and led to a significant turnover of elected officials at all levels of government 
as well as to a more open political style. By and large, these reformers were 
liberals—inclined to take a softer line on crime. 

Running counter to these liberal tendencies were the public order anxieties 
which gripped Cedar City and many other American cities in the late 1960s 
and early 1970s. The very large university which dominates a major section 
of the city was the center of protest activities that polarized the public, engaged 
the city police and culminated in one of the federal government’s celebrated 
conspiracy trials. The trial added fuel to the fires of protest which were already 
burning brightly. In addition, the black community, while relatively prosperous 
and comprising just under 10 percent of the city’s population, was politically 
mobilized on racial issues during this period. Street crime was a third factor 
in the public order package and another symbol for expressing dissatisfaction 
with the “permissive” orientation of the liberal reformers. 
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It has already been suggested that attempts to politicize street crime and 
public order were largely unsuccessful, but a significant amount of political 
energy was generated. Indeed, a superficial survey of events could lead to the 
conclusion that street crime was effectively politicized in Cedar City. There 
is no doubt that the liberal reformers of the 1960s were put under increasing 
pressure in 1970s and that policy did move rightward during this period. On 
the other hand, liberal policies had considerable staying power within the 
agencies of criminal process. According to research reported elsewhere (see 
Scheingold and Gressett 1987), such policy change as did occur was only 
indirectly linked to the politicization of street crime or to more general public 
order anxieties. 

In all of this Cedar City seems more typical than special. It is true that the 
tensions in Cedar City were rather moderate as compared with the more 
stratified and strife-ridden cities of the east and the upper midwest. It is, 
moreover, likely that these differences might explain variations in politicization 
from place to place. But on the basis of evidence and argument presented in 
the concluding section of the paper, it seems reasonable to believe that urban 
centers in general are heavily influenced by the same moderating forces 
operative in Cedar City but not in national politics. 


Politicization 


The politicization of crime is a complex process and not at all easy to 
describe, let alone to explain. Most simply, to politicize crime is to put it on 
the political agenda. But what agenda? Political scientists tend to distinguish 
among different kinds of political agendas—corresponding roughly to how 
seriously the issue is taken by the polity. Cobb and Elder (1983) contrast the 
systemic and institutional agendas. The systemic agenda signifies a vague sense 
of public awareness—to “a general set of political controversies . . . falling 
within the range of legitimate concerns of the polity.” The institutional agenda, 
on the other hand, is composed of “a set of concrete, specific, items scheduled 
for active and serious consideration by a particular institutional decision-_ 
making body” (p. 14). 

This distinction between issues which preoccupy the public in a diffuse 
fashion and those which present concrete policy proposals is at the heart of 
the understanding of politicization that will be employed in this paper. To 
oversimplify, crime was fairly regularly on the systemic agenda in Cedar City 
politics during this period but seldom made it to the institutional agenda. 
Conversely, other criminal process issues, like corruption and racial bias, were 
seldom on the political agenda at all, but once politicized tended to be taken 
seriously. 

To dichotomize in this fashion is, however, to miss some important 
variations, or stages, of politicization. At its most limited, politicization is 
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simply public awareness. Insofar as policy proposals are formulated, 
politicization reaches a second stage. Once these proposals are taken seriously, 
politicization has reached its penultimate stage. Finally, election of candidates 
campaigning on the proposals or acceptance of the proposals by governmental 
institutions signals the most advanced stage of politicization. Thus, 
politicization is separate from policy implementation, which may or may not 
be an objective (Edelman, 1977). In this Paper, the concern is solely with the 
limited politicization of street crime. Implementation is considered elsewhere 
in work on the police and the criminal courts, respectively (Scheingold and 
Gressett 1985, 1987). 


Politicization and the Public 


Research on public policy at the national level reveals the barriers to 
politicization and also suggests that politicization is an interactive process 
involving both political leadership and public sentiments. Kingdon (1984) 
argues, for example, that the political arena is generally well supplied with 
policy proposals but only a few of them reach the political agenda. 


[T]he proposals that survive to the status of serious consideration meet several criteria, 
including their technical feasibility, their fit with dominant values and the current national 
mood, their budgetary workability, and the political support or opposition they might 
experience (p. 21). 


While the public clearly is involved, there is substantial agreement among 
public policy analysts that political leaders have more to say about what is 
on the political agenda than does the general public (see also Cobb and Elder 
1983; Eyestone 1978). 

Kingdon (1984) makes a further distinction between agenda items and 
realistic alternatives. The former are primarily attributable to elected 
government officials and the latter emerge out of the interplay of organized 
interest groups (p. 21). The election process forces political leaders to pay some 
attention to the public’s mood and in this way imposes constraints on influential 
elites. For a number of reasons, however, these limites are rather modest. 

The political leaders with whom Kingdon spoke do not, in the first place, 
look to public opinion polls to assess national mood. Instead, they look to 
attentive publics with whom they are regularly in contact. Moreover, in their 
relationships with the general public, political leaders are at least as likely to 
exert influence as to be influenced. 


They hear from interest groups’ leaders both in Washington and in the hustings; they read 
newspaper editorials; they give talks and listen to questions and comments at meetings; 
they see how public events are being covered in both general and specialized media; and 
they talk to party activists and other politicos who presumably have their cars to the ground. 
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. And the national mood may, in some important respects, be an echo of events at the 
governmental level... . A president communicates his sense of national priorities to the 
nation, influencing the viewpoints relayed by the general public to their elected 
representatives (Kingdon 1984, p. 165). 


Note that the media play a role in setting the agenda and in so doing contribute 
to the attenuation of the public’s impact on the process. According to Kingdon 
(1984), what the media choose to report tends to be taken by political leaders 
as a reflection of the national mood. Kingdon goes on to argue that media 
coverage is frequently misleading—exaggerating, for example, the importance 
of social movements and, thus, conveying a sense of national mood which is 
not an accurate reflection of public concern. Of course, media attention may 
in and of itself reshape public sentiments in the manner of a self-fulfilling 
prophecy (pp. 63, 157). 

There are data suggesting that Kingdon’s interactive model is directly 
applicable to the politicization of crime. Skogan and Maxfield’s (1981) study 
of public reactions to crime reveals levels of fear which are much higher than 
would be suggested by the incidence of crime. 


The substantial disparity between the two frequencies guarantees that direct personal 
victimization cannot account for much of the overall variation in levels of fear in the general 
population, although it certainly may be linked to the fears of those who were directly 
victimized (p. 60). 


Both political leaders and the media seem to contribute to this disparity. 
Gerbner and Gross (1976, pp. 173-198) argue that television leads the public 
to exaggerate the incidence and the severity of street crime. Skogan and 
Maxfield (1981) put more emphasis on vicarious victimization: 


[Plersonal neighborhood communication networks substantially magnify the apparent 
volume of violence. . . Like media coverage of crime, the processes which lead victims’ 
stories of their personal experience to “get around” seem to accentuate the apparent volume 
of personal as opposed to property crime (pp. 157, 155). 


Either way, the public’s fear of crime and, thus, the raw material of 
politicization is precariously rooted in eroneous impressions. This all adds up 
to an anxious and malleable public responsive to political leaders et wish 
to politicize crime (Scheingold 1984, pp. 75-88). 


Summary 
There is, in sum, good reason to believe that the politicization of crime 


follows an interactive course based on complex relationships among elected 
officials, influential elites, media messages, and public perceptions. 
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Politicization seems to occur when political leaders, in part taking their cues 
from the media, choose to play upon public anxieties which are themselves 
inflamed by media imagery and vicarious victimization rather than by crime 
as such. For these and other reasons, it would seem inappropriate to think 
of politicization of crime as a self-generating public reaction to an increase 
in victimization as Wilson’s analysis suggests. 

This paper presents data that provide a more explicit empirical picture of 
the politicization of crime. After analyzing the patterns of systemic and 
institutional politicization, the focus will shift to explanation. The third section 
explores the rather luke warm public reactions to street crime in Cedar City. 
In the fourth section, the focus will shift to the law and order coalition, 
spearheaded by the Cedar City Police Officers Guild and some small business 
interests from the marginal neighborhood of Crystal Valley. The successful 
resistance by civic elites to the politicization of street crime will be examined 
in the fifth section. The concluding section will consider both the 
generalizations and qualifications flowing from Cedar City research 


PATTERNS OF POLITICIZATION 


Given the breadth of the politicization continuum, no single empirical indicator 
will suffice. At the low end, politicization has to do with public attitudes— 
a public that is increasingly preoccupied by, and fearful of, crime. At the high 
end, politicization is expressed in public policy proposals to limit plea 
bargaining, increase the severity of sentencing, give the police more leeway, 
and so forth. Somewhere between each end of the continuum are political 
campaigns in which law and order values are salient. Analysis of politicization 
will, therefore, be drawn eclectically from two different sources. 

In the absence of local public opinion data, newspaper reporting on crime 
will serve as one indicator of politicization. Content coding will be used to 
trace variations in the frequency and character of crime reporting.’ The guiding 
premise, consonant with the interactive understanding of politicization 
presented in the previous section, is that newspapers both reflect and influence 
the political ethos. Content coding also provides a systematic and 
comprehensive, if indirect, picture of politicization over the seventeen years 
covered by this research.” 

Analysis of the frequency and the success of campaigning on crime provides 
amore direct, but rather episodic indicator, of politicization. A cursory reading 
of the electoral record could easily lead to the conclusion that street crime was 
a pervasively prominent political issue during the years from 1964 to 1980. 
Early signs appeared in 1964 with candidates promising better street lighting 
as a way to reduce crime (Cedar Crime Tribune March 6, 1964) and with the 
establishment of an unofficial “police legislative committee” to introduce a 


182 STUART A. SCHEINGOLD 


police presence into electoral politics (Cedar City Sentinel January 24, 1964). 
In 1967, law and order themes surfaced more explicitly—as exemplified by 
one City Council candidate who proposed the following program to “combat” 
crime violence and immorality: 


communication between the police department and city hall 
organization of crime control districts 

mechanization of the police department for more efficiency 
budgeting priorities on protection 

awareness through a campaign to alert the public 
timing... NOW (Sunset District News August 31, 1967). 


H>weon 


This militant note was to be struck frequently in subsequent years and as late 
as 1979 the initiative process was employed in an effort to stiffen felony 
sentencing. Thus, one could argue that there was considerable politicization 
of street crime in the years between 1964 and 1980. 

But a close look at the events of that period suggests that the politicization 
of street crime was weak and sporadic. Although attempts to politicize street 
crime were made, these attempts were relatively infrequent. Moreover, as often 
as not opposing candidates were able to finesse, rather than join, the issue or 
the electorate failed to rally to the law and order cause. While law and order 
candidates were occasionally successful, it never proved possible to build on 
these victories. Candidates with other issues had more success and more staying 
power. 

At any rate, content analysis of crime reporting and qualitative analysis of 
campaigning on crime provide two independent measures of politicization and, 
thus, serve as checks on one another. As it turns out, they yield matching 
patterns of politicization. At the same time, they reveal distinctive dimensions 
of the politicization process. Analysis of these patterns and dimensions is a 
prelude to the search for explanations in subsequent sections. 


Crime Reporting 


The content analysis of newspaper reporting of crime between 1964 and 1980 
provides several different measures of politicization—each representing different 
points on the continuum between the systemic and institutional agendas. All 
articles on crime were tabulated and then broken down so as to distinguish: 


1. reports of local crime from accounts of crime elsewhere in the country; 

2. straight crime reporting articles which raise policy issues; 

3. among policy articles so as to identify those challenging or supporting 
current practices; and 


4. among punitive, due process and/or managerial values promoted by the 
policy articles.* 
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Note: Regressions on national and local reporting with a simple time trend showed that time was positive 
and significant at p < .05 for national articles, but negative and significant at p< .05 for local articles. 
The percentages of the variance explained (R’) by time for the two equations were .24 and .25 


respectively. 


Local crime was distinguished from crime elsewhere in the country on the 
assumption that a local focus is suggestive of immediate concern—although 
still very much at the systemic end of the politicization continuum. To separate 
out policy articles is, of course, to move toward the institutional end of the 
continuum. Institutional tendencies are further revealed by looking, 
respectively, at the intensity of the conflict and the values at stake in the policy 
debate. In short, the four distinctions are indicative of ascending levels of 
politicization—or, in other words, movement from the systemic toward the 


institutional agenda. 
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Table 1. Policy Relevant Crime Reporting, 1964-1980 





Policy Direction vis-a-vis Status Quo 





Total 
Year Policy Articles Supportive Critical Neutral 

1964 11 1 6 4 
1965 9 1 5 3 
1966 6 0 4 2 
1967 8 2 4 1 
1968 57 8 25 22 
1969 16 2 5 9 
1970 34 3 23 il 
1971 18 3 11 4 
1972 29 12 13 4 
1973 46 7 30 9 
1974 19 5 10 4 
1975 86 8 oH | 52 
1976 85 12 39 34 
1977 113 18 61 35 
1978 57 13 35 10 
1979 15 ] 8 6 
1980 7 1 5 1 

Totals 616 97 311 208 





According to these data, there is considerable variation between systemic and 
institutional politicization. Basic crime reporting, the weakest indicator of public 
concern, peaks most prominently in 1970 with significant but lesser elevations in 
1965-1966, 1972, and 1976-1978 (see Figure 1). Conversely, institutional or policy 
relevant politicization peaked signficantly only in the period 1975-1978—a period 
in which the articles tended to be increasingly critical (see Table 1) and significantly, 
but not predominately, punitive (see Table 2).’ Thus, the first finding is that the 
heightening of vague public concerns occurs more frequently than does policy 
relevant politicization. In other words, systemic politicization of street crime is, 
as might have been expected, more volatile than institutional politicization. 

More curious, are the variations in the frequency of local and non local crime 
reporting. While local crime reports fairly consistently outnumbered crime reports 
from elsewhere in the country, the year to year changes tended to run in opposite 
directions with a clear and puzzling convergence reaching its peak in 1977 when 
the number of local articles actually dipped below reports from elsewhere in the 
country (see Figure 2). We are thus presented with an anomaly. During the 1975- 
1978 period when politicization was becoming the most policy relevant or 
institutional, the vague and distant messages of crime elsewhere in the country 
were becoming disproportionately more prominent in local news reporting. 

With respect to institutional politicization, per se, further intriguing patterns 
emerge from the data. There are striking correlations among the policy relevant 
indicators. The period from 1975 through 1978 stands out as a time during 
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Table 2. Policy Controversy in Crime Reporting 1964-1980 


Articles Advocating 





Year Specific Policy Punitive Due Process Managerial 
1964 11 3 5 0 
1965 8 4 3 0 
1966 6 1 4 0 
1967 | 6 3 i 0 
1968 28 9 16 3 
1969 16 8 4 0 
1970 28 14 7 5 
1971 14 4 4 4 
1972 12 4 4 1 
1973 23 9 7 4 
1974 16 3 8 4 
1975 28 13 9 3 
1976 71 21 2 6 
1977 80 35 26 7 
1978 42 2 21 3 
1979 1] 6 3 0 
1980 7 2 4 0 

Totals 407 151 iy) 40 





which policy issues were discussed frequently and critically and during which 
policy advocacy took on a decidely punitive caste. Some qualifications to these 
generalizations are, however, in order. First, there is a modest peaking of policy 
in the 1968-1970 period—also inflected punitively and critically. Second, even 
when policy advocacy was at its most punitive, due process values continued 
to be strongly represented in criminal justice discourse. 

Three basic generalizations emerge from these findings. First, there are clear 
and readily identifiable periods of politicization. Second, it seems much easier to 
get crime on the vague systemic agenda than on the more concrete institutional 
agenda. In only four years covered by this study was there unequivocal institutional 
politicization of crime. Third, when politicization occurs, its tone is distinctly 
critical and punitive—although the debate is hardly onesided on either count. 

These findings also raise some interesting questions. How is the relatively 
modest degree of politicization to be explained? After all, during a 17-year 
period when law and order seemed to figure prominently in the political ethos, 
institutional politicization was apparently confined 1975 throught 1978. And 
what is it about that particular period that explains the heightened 
politicization of street crime? Is there, moreover, any significance to the 
disproportionate shift from local to non local crime reporting during the four 
years when politicization peaked? 

But before answering these questions, it is important to look at the 
companion indicator of politicization, campaigning on crime. As has already 
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Note: Regressions of national crime reporting on national crime rate revealed a positive relationship and © 


significance at the p .10 level. The R’ for this equation was only .20, however. The R’ for a simple 
time trend was .24. 


been suggested, this second indicator provides a rough test of how accurately 
crime reporting portrays the patterns of politicization. In addition, analysis 


of campaigning on crime puts us immediately in touch with concrete aspects 
of politicization. 


Campaigning On Crime 


There were essentially two avenues to the politicization of street crime. 
Candidates for public office did sometimes make street crime a campaign issue 
and the results of such efforts are presented in Table 3. A more direct way 
to advance law and order values was to formulate policy proposals in the 
legislature or in the form of initiatives and revenue bonds presented to the 
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Table 3. Record of Candidates Endorsed by Law and Order Groups 








Total Wins Losses 

1964 

Mayoral 1 0 1 
1967 

City Council 3 1 2 
1970 | 

Prosecuting Attorney 1 0 1 
1972 

Superior Court 2 0 2 
1973 

Superior Court 2 2 0 

City Council 4 3 1 
1974 

Prosecuting Attorney 1 0 1 
1975 

City Council 5 3 D 
1976 

Superior Court 9 6 3 
1977 

Mayoral 1 0 1 

City Council 1 0 ] 
1978 

State Supreme Court 1 0 1 

Court of Appeals 3 2 1 

Prosecuting Attorney 1 1 0 

City Council 1 0 1 
1979 

City Council 2 1 1 

Total 38 19 19 


ee 


electorate as shown in Table 4. Generally speaking, the issue was joined more 
clearly in the latter than the former, because candidates were frequently evasive. 
Still in both instances, crude balance sheets can be drawn up and then 
embellished by narrative detail so as to reveal a nuanced picture of campaigning 
on crime. 

Between 1964 and 1980 policy issues relating to crime arose 12 times—less 
than one per year. But these summary figures are misleading in a couple of 
ways. First, these policy proposals were not spread evenly over the period: 7 
of 12 instances were concentrated in the four years from 1975 through 1978. 
Second, not all of the questions raised bore directly on street crime. Notice 
that Table 4 includes bond issues for funding of criminal justice facilities: 
initiatives connected to the legalization of gambling, the prohibition of 
pornography, and the decriminalization of marijuana and restrictions on gays, 
as well as a proposal to create an intermediate Court of Appeals. These 
marginal issues were included because they were often attacked or defended 
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Table 4. Law and Order Policy Proposals, 1964-1980 








Year Policy Yes No 
1964 Initiative: to allow local licensing of pinball, punch cards X* 
and card games 
1966 Initiative: to increase police hiring x 
1968 Legislation: creating a Court of Appeals x 
1970 Bond Issue: including a detention and rehabilitation center Xx 
1974 Initiative: to legalize possession of small amounts xX* 
of marijuana 
1975 Initiative: mandatory capital punishment x* 
1976 Initiative: anti-pornography x 
Initiative: ban on speed traps xe 
1977 Bond Issue: new police precinct houses x 
Bond Issue: repair of public safety building x 
Initiative: direct mayoral appointment of chief of Xx 
police (without examination) 
1978 Initiative: anti-gay x 
roll back of police shooting policy X* 





Note: * Indicates successful politicization of crime. 


in terms of their relationship to street crime—albeit in a partial and indirect 
fashion. As for hardcore street crime issues, there were only three: (1) increased 
police hiring (1966), (2) capital punishment (1975), and (3) police shooting 
policy (1978). 

The bottom line on these issues indicates that the advocates of law and order 
had a two-thirds success rate on the three hardcore issues. The failure occurred 
in 1966 when there was insufficient support from the electorate to force the 
hiring of more police officers.° On the other hand, a 1975 initiative requiring 
capital punishment for those convicted of murder in the first degree passed - 
by a 2 to 1 margin. And in 1978 an initiative was passed which forced the 
City Council to relax restrictions on police shooting policy. On the marginal 
matters, the outcomes were more evenly divided. 

The same spotty pattern of activity and mixed rate of success applies to 
candidates who campaigned on crime. The tabulation presented in Table 3 is 
based on candidates endorsed by groups associated with the law and order 
issues. What that table reveals is that on the average, law and order 
campaigning tended to be concentrated in the period between 1975 and 1978 
and that law and order candidates were successful about 50% of the time. 

Clearly, the most avid proponents of politicization would be disappointed 
by the numbers in the two tables. Nonetheless, these figures probably 
exaggerate the extent to which street crime was politicized. Looking beneath 
the balance sheet to the specifics of campaigning on crime suggests that the 
politicization of crime was both ephemeral and idiosyncratic. It was ephemeral 
in that it was largely confined to a brief period in the latter part of the 1970s. 
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It was idiosyncratic in that it seemed to be heavily based on personality and 
contingent circumstances. 

Consider first, the entry of rank and file police officers into electoral politics. 
While several tried for office, the records of three presidents of the Cedar City 
Police Officers Guild are most instructive, given the pivotal role of the Guild 
in efforts to politicize street crime. When Mark Victor stepped down as Guild 
President and was elected to the City Council in 1969, it looked as if police 
candidates might prosper in electoral politics. Victor was the driving force 
behind the Guild’s Political Action Committee and he quickly became a person 
of influence on the Council and in city politics. His reelection to the Council 
in 1973 emboldened him to enter the mayoral race in 1977, but he failed even 
to secure enough votes in the primary to make the run-off election. After failing 
in an attempt to get back on the Council in 1978, Victor left politics and entered 
private business. 

Only at the end of the period did two other Guild Presidents try their hands 
at politics, and their records are instructive. One of them, Donald Martin, was 
twice unsuccessful in his effort to gain a seat on the City Council—despite 
support from business and trade union groups as well as the Guild and others 
associated with law and order values. In contrast, Wayne Michaels, was elected 
to the state legislature in 1980. However, his own view was that it was more 
his childhood roots in the legislative district and his fiscal conservatism than 
his image as a police officer that accounted for his success. He also claimed 
that he was much less dependent on the work of fellow police officers than 
was Martin (July 12, 1983). In any case, election to the Legislature did not 
require a city-wide constituency, and, thus, is not a particularly good indicator 
of the politicization of street crime in Cedar City. 

The record of Park County prosecutorial races is also instructive. Table 3 
indicates that on two of three occasions, law and order candidates lost, and 
that the single law and order victory was in 1978 during the peak period of 
politicization. In 1970 the law and order campaign of the machine incumbent, 
Dana Phillips, was largely irrelevant in a primary won by reformer, Whitney 
Steele. The basic issue was the police payoff scandal which cast a shadow over 
the prosecutor’s office. Steele went on to win the general election in a close 
race against his Democratic rival. Four years later, this same Democrat tried 
to close the gap with a law and order campaign, but Steele won handily. That 
campaign was, nonetheless, a learning experience for Steele, who sensed a shift 
in the public mood, changed his policies and began to build a law and order 
image—in part, because he anticipated a run for the governorship. Thus, the 
1978 law and order victory of Tony Jefferson, a key Steele aide, would seem 
to be indicative of an earlier change in the political climate—providing further 
confirmation of 1975-1978 as a period of heightened politicization (for details, 
see Scheingold and Gressett 1987, pp. 483-491). 
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But even this high point of politicization can not be taken at face value. 
Consider the signal event of that period: the electoral defeat of two liberal 
incumbent judges in 1976. These two judges had been targeted by a coalition 
of law and order groups led by the Cedar City Police Guild, which had also 
hand picked the successful challengers. Defeat of two incumbent judges was 
taken by both their friends and foes as an unequivocal sign of politicization. 
In retrospect, however, there may have been less there than met the eye. In 
the first place, only two of five judges targeted by the law and order coalition 
were defeated. Moreover, these two chose to make the election into a plebicite 
on the liberal reforms that they favored, thus, contributing to politicization. 
Finally, there seems to have been an undercurrent of anti-semitism against the 
defeated incumbents who each had clearly Jewish names (February 18, 1986). 
In any case, there was no Superior Court follow-up and, indeed, one of the 
defeated incumbents was subsequently appointed to the State Court of Appeals 
where he sat until his retirement with the man who defeated his liberal colleague 
in the 1976 election (for details, see Scheingold and Gressett 1987, pp. 494- 
500). 

The other notable successes of politicization were the two initiative 
campaigns already mentioned. In 1975, the electorate responded enthusiasti- 
cally and positively to a capital punishment proposal. And in 1978, the Police 
Guild led a successful fight against restrictions that the City Council had placed 
on police use of firearms. Both of these victories are certainly indicative of 
successful politicization. The capital punishment issue was pretty 
straightforward and suggested that the Cedar City electorate was in 1975 in 
tune with the punitive values of the broader American public, 60% of whom 
were favorably disposed to capital punishment for those convicted of murder.’ 

The initiative on police shooting policy is still more suggestive of effective 
politicization. Police shootings had been an issue in Cedar City at least since _ 
1971 when a young black man was shot while allegedly placing a bomb outside 
a postal substation. Although the Coroner’s Jury held that there were grounds 
for pressing charges against the police officer who had fired the fatal shots, 
the Prosecuting Attorney took no action. Through the years, there were other 
instances of questionable police shootings—ordinarily involving blacks—and 
a variety of relevant proposals emerged for review boards, for the exclusion 
of hollow-point bullets, and so forth. It was not, however, until 1977 that the 
City Council acted. The Council’s ordinance restricted the use of deadly force 
to situations in which police officers were defending themselves or others in 
imminent danger or apprehending an armed or violent suspect. Don Martin, 
then, President of the Police Guild organized the initiative campaign which 
successfully and significantly relaxed these restrictions—thus, directly rebuking 
the City Council. 

But once again, there is a kind of hollow quality to these victories. Don 
Martin was, for example, unable to parlay his instrumental role in the initiative 
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campaign into a seat on the City Council even though his opponent, a minority 
woman, supported the Council’s more restrictive ordinance. Recall also that 
the 1979 initiative campaign to compel judges to give prison sentences under 
certain circumstances did not merely fail to gain voter approval, it could not 
even attract enough signatures to get on the ballot. The initiative campaigns, 
therefore, provide yet another instance of episodic politicization with little or 
no generative momentum. 


Summary 


The crime reporting and the campaign data present consistent and puzzling 
pictures of the politicization of street crime. The clearest common chord is the 
concentration of politicization in the 1975-1978 period. Roughly two-thirds 
of the endorsements occurred during this period as did 12 of the 19 victories 
by law and order endorsees. This was also the period of peak activity with 
respect to initiatives and referenda. Another common chord is the equivocal 
quality of politicization. That is to say, only in the 1975-1979 period did crime 
reporting take on a clear policy caste—and even then the focus seemed to shift 
toward distant nonlocal matters. 

And yet it would be an overstatement to dismiss street crime altogether as 
a salient issue. There was, of course, at least one 4-year period when street 
crime was fairly successfully politicized—albeit with mixed results. More 
broadly, even though campaigning on street crime was seldom successful, the 
tone of political discourse did shift in a distinctly law and order direction during 
seventeen years covered in this research. Consider, for example, the increasing 
level of controversy in crime reporting. Moreover, even candidates who did 
not campaign on crime were generally careful not to appear unconcerned or 
soft on the issue. Consequently, due process proposals and candidates became 
relatively rare in the later 1970s and did not fare very well. Street crime is, 
therefore, best seen as a latent, rather than a manifest, issue, which cast a 
significant shadow across the political arena. 

But however these patterns of politicization are characterized, they pose two 
broad questions. How is the relatively limited politicization of the 1964-1980 
period to be explained? What is it about the 1975-1978 period that led to the 
disproportionate politicization during those four years? Let us now turn to 
these questions. 


PUBLIC QUIESCENCE 


A major obstacle to politicization of street crime was widespread public apathy 
on the issue. Interviews with Cedar City political leaders revealed very little 
grass roots pressure with respect to street crime. As we shall see, prominent 
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politicians seemed virtually oblivious to the issue and/or inflected it in ways 
which were not consistent with a sense of public urgency. Of course, the 
politicization data indicate that the public was not at all times apathetic. There 
were periods from the late 1960s to the late 1970s when the public was 
sufficiently responsive to make campaigning on crime a viable option. 
Moreover, as we shall see below, there were also constituencies in Cedar City 
that were more or less continuously preoccupied with crime. The objectives 
of this section will be to explore and explain the rather modest level of public 
concern about street crime. 

It has already been suggested that the general rule of public apathy on street 
crime and the exceptions to it can be best understood by thinking about street 
crime as a latent rather than a manifest public concern. While the public seems 
to have a real and continuing fear of street crime, this fear is normally politically 
dormant. Accordingly, there was relatively little pressure on candidates to 
campaign on crime and ordinarily relatively little response to those who did. 
This seems to be the basic message of the Cedar City interviews that will be 
considered in the first portion of this section. 

But to think of public concerns about street crime as latent raises two further 
questions. Why is it that during a period when the public’s fear of crime was 
rather steadily increasing, street crime turned out to be such an ephemeral issue? 
And what about the exceptions to the general rule—the occasions when the 
public was sufficiently aroused to put street crime on the institutional or the 
systemic agenda? These two questions will be considered in the second portion 
of this section. 


Street Crime as a Latent Concern 


Street crime was sufficiently beside the point that it was difficult to get 
political leaders to address it directly in interviews. Consider, for example, the 
parallel patterns of response of two City Council persons when asked to talk 
about the issue. There was, in the first place, an inclination to confuse street 
crime with the “tolerance policy”—that is, with the corruption scandal that 
rocked the city in the late 1960s. 


The concern is always up here, I think the tolerance policy hit us (November 29, 1983). 


It was always a challenge to the Chief of Police to keep organized crime out of Cedar 
City (December 2, 1983). 


Once the focus on street crime was finally established, there was a tendency 
to personalize the issue rather than to think in terms of constituency pressures. 


The worst thing that happened was the other night. I had been out to a meeting. I came 
home and still had not hung my coat up. I was sitting there with my coat talking to my 
husband about midnight and somebody tries to break into the house (November 29, 1983). 
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He [the police chief] probably gave me (his place of business) more than average attention 
... not to the point of patronage (December 12, 1983). 


Finally, when pressed both council persons made pro forma declarations lacking 
in conviction and hardly suggestive of an inclination to politicize street crime. 


I am not insensitive to it. I want to put it that way. We did have our law and justice issues 
that we got into (November 29, 1983). 


I have a great burden for the people who get robbed, who are mugged, storekeepers 
(December 12, 1988). 


While this precise pattern was not repeated by other respondents, the low 
salience of street crime was consistently confirmed in a variety of ways. 

Consider the rather oblique way another member of the Council came to 
include street crime as an issue in his unsuccessful majoral bid. The issue 
emerged from a kind of random search for targets of opportunity. One staff 
member who participated in the process described it as follows: 


One issue was bad checks. He wanted to make it a crime to knowingly—because of 
business men not being able to get enforcement against bad check writers—write more 
than three bad checks or something like that. And he ran into a wall, so he didn’t get 
anywhere with that... And of course he made a lot of noise about community crime 
prevention programs. . . We came up with something new every two or three days. I 
spent a lot of time doing basically PR work. A lot of my job was just thinking up ideas 
and coming up with press releases. This was maybe nine months or a year before the 
election and just trying to get his name in the paper as much as possible. So you would 
see those things—like zoos do. That’s where you’d sell the elephant dung [for commercial 
purposes]” (December 6, 1985). 


Presumably “zoo do” had less to contribute to a coherent campaign image than 
crime. But when asked what led the candidate to campaign on crime, the staffer 
was in some considerable doubt. 


I don’t know why. Probably because he was a liberal and wanted to bolster his conservative 
support. . . He takes positions for consciously political reasons quite a lot. . . I think he 
was to come up with things that were—I think he was looking for ways to get a portion 
of the vote that responds. Even though it’s small, there is that portion of the vote. And 
I think he was looking for ways to get it (December 6, 1985, emphasis added). 


In other words, crime was not chosen because it was perceived as an issue of 
major public concern, but because it served as a conservative litmus test and 
might provide access to a small slice of the electorate. 

Even Mark Victor, the first Police Guild activist to seek public office tended 
to steer clear of street crime as a priority issue. It is hardly surprising, therefore, 
that his relationships with his erstwhile associates on the Guild tended to be 


rather cool. 
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Mark did help us a lot because he came from us and he had another viewpoint in his vote. 
However, the Presidents who followed him, in my estimation had ego problems, and they 
thought it was beneath them to go to Mr. Victor. They thought Mr. Victor should come 
to them. So there really was not a close tie with Victor’s office. .. So a lot of members 
are bitter about Victor and he blames the Guild (July 21, 1983). 


It would thus appear that Victor continued to identify with, and speak on behalf 
of, law and order values. But he also seemed to keep the Guild at arms’ length 
in an effort to broaden his base of support. This once again is suggestive of 
the political marginality of street crime. 

The most notable exception to this rule was George Walker, a long-time 
council member who represented the predominately black area of the city. 
By the time of our interview in 1983, Walker felt less pressure, but he could 
clearly recall when street crime was a priority problem for his constituents. 


They don’t hammer away on it anymore; they have almost given up on the fact that 
it’s going to get any better. . . Nobody basically jumps on me anymore. . . At 
this time it doesn’t come up any more than any other issue, like land use. . . There was 
a time that was the primary thing that came up in the early years. From the time I came 
on the council [1967] until we got out past the police corruption to the latter part of 
the Bass administration [1977] It’s gotten back to where it’s just another issue like 
everything else now. It’s not because the crime is dropping off, it’s because we’ve sort 
of woke up to living in the period we are in (December 9, 1983). 


Because there was a high level of concern about street crime among blacks, 
Walker came to the Council determined to take on justice issues, but not as 
a law and order advocate. Instead, he saw himself as a “buffer between the 
police and the black community which were increasingly at each other’s throat” 
(December 9, 1983). He was, in short, less concerned with politicizing street 
crime than with politicizing the racial bias of policing. 

The conclusion to be drawn from all of this is that street crime was 
consistently a manifest issue for only small portions of the public. This simple 
truth was driven home to candidates who tried unsuccessfully to build city- 
wide law and order constituencies. For the broader public, street crime seems 
to have been a latent issue—perhaps a real and continuing fear but one that 
came to the surface only occasionally.* 


The Social Construction of Victimization 


It is tempting, but inadequate, to explain these patterns of public response 
to street crime in terms of victimization. It seems to follow, for example, that 
blacks are preoccupied with street crime because they tend to be 
disproportionately victimized. Moreover, the core of the law and order 
constituency seems to have been drawn from Crystal Valley, another relatively 
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Table 5. Incidence of Crime and Demographic Changes, 1970 and 1980 








Cedar City 
Crystal Valley Total Central Area 


1970 1980 1970 1980 1970 1980 





Selected Street Crimes 


Burglary (1) 924 612 14770 13780 840 682 
Rate (%) Sed 2S 2.8 2.8 ow) 5.0% 
Robbery (1) 96 166 1984 2253 185 139 
Rate (%) 38 .69 4 46 13 1.0 
Agg. Assault (1) 52 146 954 2373 104 240 
Rate (%) aD 6 BD ) all Ley 
Selected Demographic Indicators 
Population 25369 24108 530831 493846 14340 13726 
Change (%) 510) = 1.0 —4.0 
Black Population 3353 5509 37868 46755 11259 9378 
Black (%) 132: 770.3) 7.1 935 78.5 68.3 
Population below 
poverty (%) 7.9 10.0 6.0 6.6 16.5 21.0 


Sources: U.S. Bureau of the Census, Census of Population and Housing: 1970. Census Tracts: Final Report 
PHC(1)-195 [Cedar City) SMSA. Washington, DC: U.S. Government Printing Office, 1972. 
Washington, DC: U.S. Government Printing Office, 1983, 1980 Census of Population and Housing. 
Census Tracts. {Cedar City|\SMSA (Standard Metropolitan Statistical Area). Cedar City Police 
Department Statistical Report, 1970. (Cedar City] Annual Report, 1980. 


high crime area of Cedar City (see Table 5). But the Cedar City data as well 
as research elsewhere suggest that victimization is not as good a predictor of 
politicization as race and other socioeconomic variables. 

National surveys on the fear of crime in the 1960s and 1970s regularly 
revealed discountinuities between victimization and reactions to it. Blacks were, 
for example, more victimized, more fearful but less punitive. Women, in 
contrast, were less victimized, more frightened, and less punitive. Finally, the 
most punitive group in the American society, according to the work of Arthur 
Stinchcombe and his associates, was comprised of rural white males who were 
less victimized and less fearful (Summarized in Scheingold 1984, pp. 38-49). 
Thus, victimization provides neither a necessary nor a sufficient explanation 
for the kind of punitive politicization of crime associated with the politics of 
law and order. 

Cedar City findings are compatible with these national patterns. If 
victimization were the key to public arousal, it would seem to follow that the 
crime rate would help explain the variations in crime reporting in the 1960s 
and 1970s, but this is not the case. As Figure 2 indicates, there was only a 
weak, albeit a statistically significant, relationship between the national crime 
rate and national crime reporting. Indeed, a simple time trend was a somewhat 
better predictor of crime reporting than was the crime rate. And there was 
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Table 6. Selected Initiatives 














Crystal Valley Central Area 

Yes No Yes No 

Capital Punishment 3477 1796 721 1285 
No. 316 (1975) 66% 34% 36% 64% 
Police Shooting Policy 2867 2311 704 1909 
No. 15 (1978) 55% 45% 271% 73% 
Anti School Bussing 2808 2234 799 1730 
No. 350 (1978) 56% 44% 32% 68% 





Source: [Park County] Records and Elections Division. 


no significant relationship between the crime rate and the number of articles 
about crime at the local level.’ In other words, news reporting and the public 
sentiments associated with it seem to have a life of their own—quite distinct 
from the actual incidence of crime. 

Still more revealing are the patterns of politicization in two key Cedar City 
neighborhoods. Table 5 indicates that both Crystal Valley and the Central Area 
are relatively high crime areas. But Table 6 reveals that the two neighborhoods 
are polar opposites on politicization issues. Crystal Valley, the less victimized 
of the two, supported initiatives which, respectively, brought a return to capital 
punishment and relaxed the City Council’s restrictions on police shooting 
policy. The more heavily victimized Central Area, in contrast, rejected the two 
initiatives. These data, thus, indicate that it is not victimization, per se, but 
how that victimization is construed which determines the course of 
politicization. 

Table 5 helps us understand why street crime was construed differently in 
the two neighborhoods. The explanation is relatively simple for the Central 
Area. Law and order proposals forced a choice between controlling the police 
and controlling crime, and the predominately black Central Area was 
apparently more worried about racial bias in criminal process than about street . 
crime. Certainly, this was the view of black political leaders as we shall see 
in the fifth section. 

The reverse seems to have been true in the Crystal Valley although the picture 
seems a good deal more complex. Crystal Valley in the 1970s was a 
neighborhood in transition with a poverty rate which was rising faster than 
the city wide average and an increasing influx of blacks whose numbers doubled 
during the 1970s. In all probability the residents of Crystal Valley associated 
increasing crime and economic decline with the growing black presence in their 
neighborhood. Thus, law and order values drew sustenance from racial hostility 
and social crisis. - 

Table 6 further underscores the salience of race by revealing the consonance 
between the outcomes of the law and order initiative and the intiatives to 
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overturn Cedar City’s school bussing program. Blacks are, of course, sensitive 
to the racial overtones of law and order values and wary of policies which 
empower the police and move the criminal courts in punitive directions. 


Summary 


This section has begun the process of explaining the modest extent of 
politicization in Cedar City during the high crime years of the late 1960s and 
1970s. In the first place, the Crystal Valley and Central Area data suggest that 
the “natural constituency” for politicization, those people most victimized, was 
divided. More specifically, blacks were diverted from law and order populism 
by their fears of racial bias in criminal process and by the anti-black overtones 
of the law and order ethos. Conversely, for most of the residents of Cedar City, 
most of the time, street crime was at best a latent rather than a manifest issue. 
The average person in Cedar City just did not seem to think about street crime 
in political terms. 

While this second finding adds to our understanding of the weakness of the 
politicization impulse, it begs the underlying question which will be considered 
in the next two sections. How are we to account for political quiescence on 
an issue about which there seems to be such strong feelings? The interactive 
model of politicization presented at the outset of this paper suggests that 
political leaders both shape and reflect public attitudes. If so, given latent public 
concerns about crime there is reason to believe that committed elites could 
have effectively mounted a symbolic crusade on behalf of law and order values 
(Hall, Critcher, Jefferson, Clarke, and Roberts 1978; Edelman 1977; Gusfield 
1963). In Cedar City, however, the established elites of the city were opposed 
to politicization while the leaders of the law and order campaign were relatively 
weak and marginalized. 


THE LAW AND ORDER COALITION 


The politicization campaign was led by the Police Guild and some small 
business interests in Crystal Valley. Occasionally, it was possible to work 
effectively on behalf of law and order values. In general, however, the law and 
order coalition, with limited resources, was simply no match for the established 
civic elites who worked together with the leadership of the black community 
to neutralize efforts to politicize street crime. 


The Cedar City Police Guild 


The Guild’s interest in politics was fueled during the 1970s by two different 
kinds of frustrations. The rank and file felt that they were not getting their 
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fair share when it came to pay and working conditions. More generally, they 
felt that their status was under assault from a number of quarters. The bitterness 
on these two fronts allowed the new Guild leadership to gain significant support 
from the membership for political action directed at enhancing police prestige 
and at improving wages and working conditions. 

On the other hand, Guild leaders had to contend with both apathy and 
resistance from the rank and file. In part, the problem was the free rider 
tendencies that plague most organizations. Another problem was rooted in 
priorities. Although there is no reason to doubt the membership’s acceptance 
of law and order values, only on the bread and butter issues directly related 
to wages and working conditions was consistent politicization of the rank and 
file possible. Finally, Cedar City police officers harbored the typical police 
distaste for politics and politicians and were thus reluctant to get involved in 
political action. 

Politics tends to be a dirty word for police officers in Cedar City as it is 
elsewhere. This basic distrust of politics is rooted in the firmly held belief that 
politics poses a dual threat to police professionalism. First, politicians are seen 
as outsiders intent on pandering to the public or doing favors for the influential. 
This congenital inclination of elected officials to curry favor is seen at the very 
least to interfere with even handed law enforcement and, in the worst case 
scenario, to deteriorate into full scale corruption. Second, politicians are 
perceived as amateurs who, leaving aside their questionable probity, simply 
do not understand law enforcement. 

Cedar City police officers were particularly sensitive to the links between 
politics and corruption because of the widespread police payoff system which 
was exposed toward the end of the 1960s. None of the respondents denied that 
corruption was pervasive, but they traced it, as well as its prejudicial exposure, 
to perfidious politicians who had introduced a “tolerance policy”—that is, a 
policy of selective enforcement of vice laws. 


The tolerance policy had nothing to do with the police department. That was the politicians 
who did that. Now the politician is fighting it. So who gets the blame? The policeman 
does. In fact, I’m convinced that it was started as a political football, as a political power 
play. They didn’t care who they destroyed or who they hurt to meet their ends, to get their 
political force into power (July 19, 1983). 


In other words, politicians without the courage to live by their own vice laws, 
whether for personal profit or campaign support, planted the seeds of 
corruption. Then, in an effort to escape personal responsibility for the 
inevitable consequences of their own policy scapegoated the police department. 

The exposure of corruption had a terrific impact on the department. Its 
leadership was decimated, its public image shattered, and its membership 


wracked by conflict and recrimination. As the police saw it, both innocent and 
guilty officers suffered. 
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I don’t care how innocent or how honest a person was, he was touched by it. You couldn’t 
be there and not be touched, hurt in one way or another. . . your children looking at you 
twice, that kind of thing. . . To see somebody who you... liked and admired . . . Well, 
Jesus you find out all of a sudden that he’d been doing somemiie he shouldn't have been 
doing. Well, a human being. I don’t think you turn those switches that quick and say now 
I hate that man. I don’t think that’s the way it works (July 19, 1983). 


This particular respondent, as Guild President, also had to bear the burden 
of defending people whom he knew “here in the heart” were dirty. To make 
matters worse, the police were convinced that politicians, most notably County 
Prosecuting Attorney Phillips were directly implicated in the payoff system 
and yet were escaping largely unscathed. 

It was during this period that the Guild’s first unfortunate foray into 
politics occurred. The Guild leadership, without consulting the membership, 
broke with a tradition of electoral neutrality to support, of all people, 
incumbent prosecutor Phillips when he ran for reelection in 1970. Needless 
to say, the rank and file Guild members felt further compromised by this 
unilateral decision which openly linked the department to a politician who 
was directly associated with the tolerance policy but seemed to be evading 
responsibility for its corrupting consequences (Cedar City Sentinel, 
September 12, 1970). In any case, this episode further soured rank and file 
police officers on politics. 

This residual political cynicism dogged the reform elements that took over 
the Guild in the wake of the corruption scandal. Moreover, the members 
distrust of politicians tended to extend to their own leaders whom they feared 
were using their Guild office as a stepping stone. Of course, Mark Victor, a 
prime mover in the efforts to politicize police grievances, did capitalize on his 
high visibility to gain election to the City Council, and as we have already seen 
in the third section, Victor’s subsequent relations with the Guild were 
apparently not very smooth. 

In addition, Guild politics, like politics in general, was s Hardly pure, and some- 
times it was deemed necessary to work with organizations which were suspect. 


We had organizations come to us that we didn’t necessarily agree with their philosophy and 
what they did but they came to us for their own reasons and if the situation fit we’d work 
with them (Cedar City Sentinel, September 12, 1970). 


Thus, the Guild allied with the A.C.L.U. in fighting against mandatory 
polygraph testing and apparently had at least tangential relations with radical 
right organizations: 


While I viewed our position as a moderate to conservative effort, I met with some people 
that were so damned far out, right-wing conservative, they scared me more than the left 
wing liberal type people. God they were scary. . . I want nothing to do with these kinds 
of people. They were some really scary people, vigilante types almosi (July 19, 1983). 
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What was true of organizations was also true of candidates. 


If you have Candidate One who has such a strong political base and . . . it’s obvious from 
the backing he has or the money behind his campaign . . . he is going to win this election 
hands down. As opposed to his opponent, Candidate Two, who may be a highly motivated, 
extremely honest, desirable candidate, one that you might personally favor. But this is a 
key position . . . you know for a fact that he won’t win. You probably as a responsible 
group will actually go for Candidate One, however reluctantly, because at least you'll have 
the door open to that candidate (July 19, 1983). 


Of course, even if the members accept that kind of logic and the endorsements 
which flow from it, it does not follow that they will have much enthusiasm or 
they will participate very actively. 

Even insofar as the rank and file were sympathetic to the objectives and 
methods of the Guild leadership, it was difficult to generate the kind of energy 
required for effective campaigning. A certain amount of political activity was 
possible without the participation of the rank and file. Ad hoc endorsements 
of candidates, for example, put very modest demands on organizational 
resources. Consider the Guild’s Saturday screening sessions in which candidates 
were questioned by a membership committee. Obviously, a relatively small 
group of politically committed members could bear this burden. 

While endorsements were the easiest way to go, what the candidates really 
looked for were campaign workers who would assemble and distribute lawn 
signs, collect money, ring doorbells and otherwise carry the message to the 
voters. 


You don’t really have to do very much for each candidate to have that open door because 
they appreciate so much whatever they get. They need that free labor. We have the potential. 
A thousand members. If only a few were active, we’d be heroes (July, 21 1983). 


But the membership was difficult to activate. 
Like most people, police officers are reluctant to devote their free time to 
such work. Thus, it was particularly difficult to sustain political activity over 


an extended period of time—as was required, for example, from a plan for 
continuous monitoring of judges: 


Not when it’s an everyday thing. It was another job. Another piece of paper to be filled 
out. And they do that all day long (July 21, 1983). 


It was also difficult to turn out election workers on behalf of candidates 
espousing law and order values, even when these candidates were Guild 
members. And unlike fire fighters who, according to the police, have time while 


on duty to assemble signs and stuff evelopes, only off duty time is available 
to the Guild Political Action Committee. 
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Adding to the reluctance of police to actively campaign was their 
embarassment at having to approach strangers. The irony did not escape Guild 
activists. 


Now here is an officer who deals with strangers all day long. Knock on the door and give 
a 30 second spiel. It really embarrasses them. They don’t want to be confronted. They don’t 
want to be asked hard questions. They don’t want to be embarrassed. And they’re not in 
control. On the street they’re in control. It’s a whole new world (July 21, 1983). 


As a result, the “vast majority” of police officers would rather give money than 
doorbell a neighborhood. And while some could be enlisted, even with those 
“you have to ask each one individually. You have to lead them by the hand. 
You have to organize the project and lay it all out for them. It’s a tremendous 
job with a lot of disappointments.” 


Crystal Valley Activism 


More than any other researcher, James Q. Wilson has provided insight into 
the populist sentiments that have given rise to the politics of law and order. 
As Wilson sees it, order maintenance is distinct from but intimately related to 
crime control: 


A stable neighborhood of families who care for their homes, mind each other’s children, 
and confidently frown on unwarranted intruders can change in a few years, or even a few 
months, to an inhospitable and frightening jungle. A piece of property is abandoned, weeds 
grow up, a window is smashed. Adults stop scolding rowdy children; the children, 
emboldened, become more rowdy. Families move out, unmarried adults move in. Teenagers 
gather in front of the corner store. The merchant asks them to move; they refuse. Fights 
occur. Litter accumulates. People start drinking in front of the grocery; in time, an inebriate 
slumps to the sidewalk and is allowed to sleep it off. Pedestrians are approached by 
panhandlers. 

At this point it is not inevitable that serious crime will flourish or violent attacks on 
strangers will occur. But many residents will think that crime especially violent crime, is 
on the rise, and they will modify their behavior accordingly (Wilson 1985, pp. 78-79). 


Irrespective of the empirical validity of Wilson’s claim, a setting in which the 
public feels itself threatened by a diffuse and synergistic combination of disorder 
and crime, is conducive to a politics of law and order. 
This certainly seems to have been the case in Cedar City. The Police Guild 
found its organized support primarily in troubled residential-commercial 
neighborhoods. The analysis of one Police Guild activist reads like a paraphrase 


of Wilson. 


People in the Crystal Valley . . . were literally being put out of business. The whole area 
was undergoing a transformation, but it was accelerated by the fact that several neighborhood 
groups .. . literally ran in packs out there and the Park County judges as a group simply 
adopted release policies that you put them in jail and within a matter of hours they’re back 
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on the street even for very serious crimes. . . . And the sentencing of those people and 
particularly their early release . . . led community leaders such as Betty Sawyer, who was 
a real estate agent in that area and candidly whose livelihood, now this is my opinion . 
. . if the area is allowed to go to pot, the property values drop and the business just isn’t 
there (July 21, 1983). 


In other words, small business persons, whose economic interests and social 
status were directly threatened, took the lead in mobilizing locals to support 
and to participate in a variety of law and order programs. 

For the most part, the law and order activism involved seemingly ad hoc 
efforts organized for particular purposes—for example, the Redwood Merchant 
Patrol, a Guardian Angel-like undertaking to reassure shoppers during the 
Christmas season (Cedar City Sentinel, December 16, 1969): Help Eliminate 
Lawless Protesting (H.E.L.P.) apparently put together by a maverick downtown 
business man with the covert help of dissident police officers—with the objective 
of unleashing the police against anti-Viet Nam war protestors (Cedar City 
Magazine, July 1970, pp. 30-33): Family and Friends of Missing Persons and 
Victims of Violent Crimes which supported a 1975 capital punishment initiative 
which was accepted by the electorate (see Voters Pamphlet 1975); the Civic 
Builders who campaigned unsuccessfully against two Council members who had 
not been sufficiently sympathetic to the Cedar City Police Department (Cedar 
City Tribune, November 3, 1975). 

Amidst this welter of ephemeral activity, only the business persons of the 
Crystal Valley seem to have provided the Police Guild with a reasonably 
constant ally. Sometimes presenting themselves as the Crystal Business Club 
and at other times as the Crystal Valley Chamber of Commerce, this group 
got underway in 1969. At that time, its president, Sheldon Plumber, 
addressed the Public Safety Committee of the Cedar City Council and 
complained about rising crime in general and the recent murder of a local 
grocer in particular. Plumber warned the Council that a recent community 
meeting had talked of vigilante action and complained about Council 
restrictions on the police and about the sentencing practices of judges. More — 
specifically, he asked that restrictions be lifted on a police practice of 
photographing juveniles: 


Why cannot police be trusted to use their own judgement? We have here a classic example 


of concern for criminal sensibilities over the welfare of society (Cedar City Sentinel, April 
30, 1969). 


Plumber also voiced his opposition to lenient sentencing practices: 


It is a form of madness to turn loose a criminal with two or three previous convictions 
(on the 10th or 20th offence) after a short confinement. ... We must fairly face the failure 
of our present parole and rehabilitation practices (Cedar City Sentinel, April 30, 1969). 
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Five years later, these same Crystal Valley business persons repeated their 
objections to rehabilitation and, under the aegis of Chamber of Commerce 
President, Betty Sawyer, organized a “court watchers” program to monitor 
the sentencing practices of Park County Superior Court judges. As a columnist 
for the Cedar City Tribune put it: 


Some groups or individuals have been content to gripe about the crime situation but the 
Crystal Valley Chamber decided to do something about it (March 27, 1974). 


The courtwatchers established an insistent presence although there is no way 
to know how much of an impact they had on sentencing practices (Scheingold 
and Gressett 1987, pp. 496-497). Subsequently the Crystal Valley Chamber 
joined with several other law and order groups to put together a Courtwatch 
Coalition, which together with the Police Guild played a leading role in the 
successful effort to unseat two liberal judges (Cedar City Tribune, September 
15, 1976). 


Summary 


The essential message of this section is that the law and order coalition was 
not very strong. Neither Guild leadership nor the Crystal Valley business 
persons had significant financial capabilities or ready access to the mass media. 
They were both heavily dependent on the enthusiasm and commitment of 
volunteers who could rise to the occasion only from time to time. Crystal Valley 
courtwatchers did, for example, establish a meaningful presence in Park 
County court rooms toward the end of the 1970s. The Guild rank and file, 
for its part, was now and then mobilized—most notably in the successful efforts 
to relax restrictions on the use of fire arms by the police and to unseat the 
two liberal judges who had shown little sympathy or respect for the police. 
But these volunteers could not be counted upon to provide the strong and 
consistent support required for effective politicization. 


CONTAINING POLITICIZATION 


The intrinsic limitations of the law and order coalition stood in stark contrast 
to the formidable opposition to policization. The core of this opposition was 
comprised of local government officials, corporate executives, and leading 
professionals who had strong incentives for promoting a salubrious image of 
downtown Cedar City. They were joined by the leaders and community groups 
representing Central Area blacks who, of course, had other reasons for rejecting 
the politics of law and order. Under the circumstances, it is hardly surprising 
that the opponents usually had sufficient political clout to divert, coopt or 
simply defeat the politicization of street crime. 
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Established Elites 


For three distinct reasons, established elites resisted efforts to politicize street 
crime. It was, in the first place, conventional practice in Cedar City to avoid 
highly charged electoral campaigns. As attorney, Austin Sedley, who worked 
in both the City Council and the Mayor’s Office during the 1970s put it: 


[T]his is such a conservative city in a certain way. . . . Politicians don’t attack each other 
directly and when they do they get in trouble. You’re only supposed to talk about yourself 
and perhaps the issues—but no ad hominum at all. And you’re not supposed to be 
incendiary. And if you are, the Cedar City Tribune just gets after you. So campaigns are 
low key (December 6, 1985). 


Secondly, the downtown elites were civic boosters with a promotional program 
of their own. To portray Cedar City as crime ridden was hardly consistent 
with this program or with efforts to woo shoppers from suburban malls and 
conventions from other cities. Thirdly, street crime was a racially divisive issue 
and once blacks became an electoral force with a distinctive anti-crime agenda, 
the politicization of street crime became an increasingly risky strategy. 

Accordingly, the established elites put most of their energies into their own 
longterm Campaign for Civic Excellence in which crime took a back seat 
to a variety of civic improvements. The campaign, begun in 1966, proposed 
a series of bond issues, first in 1968 and again in 1970, for such things as 
mass transit, a new stadium, parks and recreation, low income housing, 
improved sewage systems, highways, and so forth. The 1970 bonds did 
include funding for construction of crime related facilities—albeit with a 
rehabilitative, rather than a law and order, bias (Cedar City Sentinel, 
April 30, 1970). 

There were also both positive and negative ways in which the established 
elites refocused attention and energy from the politicization of street crime to 
the Campaign for Civic Excellence. On the one hand, the elite supported a 
Community Crime Prevention Council (C.C.P.C.) that created 22 community - 
councils throughout the city. On the other hand, they withheld support from 
candidates who were inclined to politicize crime. As attorney Austin Sedley 
saw things: 


[I]t’s a lot easier to go out there and positively be an advocate for the neighborhoods and 
in connection with that you can certainly advocate a community crime prevention program. 
That’s great and they have had a lot of support. But to charge that somebody is soft on 
crime is not a nice thing to say about somebody and it’s probably not true. So I think 
it has to do with the nature of politics in thiy town (December 6, 1985) 


Thus, the Community Crime Prevention Council, while not particularly 
successful, did provide a noncontroversial alternative to more radical law and 
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order proposals to empower the police and constrain the judges. Tensions with 
the police department were in part a result of the refusal of the C.C.P.C. to 
adopt a hard line on crime (Cedar City Sentinel, February 20, 1972). As for 
candidates intent on politicizing street crime, they were unable to get the 
endorsement of the established elite’s Good Government League. More 
informally, the liberal judicial incumbents in the 1976 election were admonished 
to evade rather than respond to law and order charges, and the conservatives 
who defeated them were not readily accepted into the establishment 
(Scheingold and Gressett 1987, pp. 498-500). 

The newspaper data reported earlier also sheds some light on the 
containment of crime as a political issue. It will be recalled that as politicization 
reached its peak in the 1975 to 1978 period, the proportion of local crime 
reporting decreased to the point where it actually fell beneath reports of crime 
elsewhere in the country. There is no way of knowing whether this was 
intentional or not, but the diversion of public attention from the immediate 
street crime problems of Cedar City was surely consistent with the 
depoliticization objectives of the established elites. 


Central Area Blacks 


The street crime concerns of Central Area blacks were, as we have seen, 
expressed in the priority given to public safety issues by George Walker, the 
black member or the City Council. Community groups also regularly spoke 
out on criminal justice issues. But, of course, black distrust of the police put 
them at odds with the law and order coalition. For blacks, police reform was 
the necessary precondition to effective police service and thus took initial 
precedence over crime control, as such. 

Consequently, the black community was seriously out of step with 
politicized whites on the street crime issue. Recall that street crime did not 
become a significantly salient issue in Cedar City until roughly 1975, but 
according to Walker it was the “primary thing” for blacks from the late 1960s 
into the late 1970s (December, 9 1983 pp. 15-16). Thus, just as the rest of 
the Community was turning on to street crime, blacks seemed to be turning 
off. More specifically, black leaders opposed the capital punishment initiative 
which was at the expressive core of the politicization campaign (Cedar City 
Tribune, October 2, 1975). And throughout the period, blacks complained 
about the police who were, of course, the spiritual and organizational leaders 
of the law and order coalition. As early as 1969, the Negro Voters League 
met with the Mayor and asked him to replace the Chief of Police (Cedar 
City Tribune, September 10, 1969). Blacks were also among the earliest 
proponents of citizen participation in the struggle against crime (Cedar City 
Sentinel, March 18, 1969; Cedar City Tribune, April 10, 1969). Finally, 
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blacks supported and/ or initiated proposals for giving the community a voice 
in police disciplinary proceedings dealing with excessive force and other 
harassment of citizens (Cedar City Tribune, July 16, 1977). 

As it turned out, black concerns with fairness and citizen participation were 
much more influential then the law and order values associated with the 
politicization of crime—except, perhaps in the 1975-1978 period. This was, in 
part, because Walker and some other black leaders were willing to play the kind 
of mediative role that was consistent with the concerns of the established elites. 
In addition, black votes were crucial to the two mayors who governed the city 
throughout the 1970s. Consider, for example, the departure of a law and order 
police chief, Dale Stalker, who was a hero to hardline rank and file police officers 
but had a reputation for being unresponsive, even hostile, to the black community 
(Scheingold and Gressett 1985). His successor, Charlie Scobel, was chosen 
primarily because there was no doubt that he would comply more readily with 
Mayor Berger’s wishes than his independent predecessor but also because he got 
along well with blacks. As one of Berger’s senior staffers put it: 


If it hadn’t been for Berger’s support in the black area, he wouldn’t have been mayor and 
Scobel wouldn’t have been chief (October 24, 1983). 


The reforms begun by Berger and Scobel were taken up and extended by their 
successors, Tim Godwin and Joseph Haley, who established police discipline as 
a priority issue and also created an effective program of affirmative action hiring 
and promotion (Scheingold and Gressett 1985). As a consequence, police- 
community relations improved dramatically throughout the course of the 1970s. 


Summary 


The balance of political power in Cedar City clearly ran against 
politicization. The law and order coalition, working on its own, was seldom 
strong enough or sufficiently savvy to mobilize latent public fears of crime. 
Nor was the coalition in a position to reach out to blacks or to gain the — 
acceptance of established elites. Blacks, although genuinely concerned about 
street crime, felt themselves threatened by the policies and values of the law 
and order coalition—especially the pro-police and pro-capital punishment 
proposals. Established elites were loath to portray Cedar City as a crime 
ravaged city and preferred the kind of low key approach to crime control that 
precluded politicization. 


CONCLUSIONS 


The sporadic success of efforts to politicize street crime in Cedar City can be 
traced to two major obstacles. First, support for politicization among the 
general public seems to have been fragmented, lukewarm, and latent. Second, 
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there seems to have been a tacit agreement among community leaders not to 
exploit latent opportunities. 

It might seem that these findings are idiosyncratic, telling us more about 
the peculiarities of Cedar City than about the politicization of street crime. 
Certainly, each setting is special and it is important to be sensitive to the 
particularities of Cedar City. But both the empirical record and the logic of 
politicization, presented in the introductory section, suggest that Cedar City 
experiences reveal important generalizations about the politicization of street 
crime in the United States. 


The Lessons of Cedar City 


Perhaps the central finding of the Cedar City research is that street crime 
was not a particularly promising target of opportunity for local political 
entrepreneurs. The rate of success was poor both for individual candidates who 
campaigned on street crime and for other kinds of electoral efforts on behalf 
of law and order values. Still, crime was effectively politicized from time to 
time—thus raising questions about how and why politicization does occur. 

There are some indications that the occasional politicization of crime was 
a direct response to social disorganization. The two areas of the city most 
responsive to politicization, the Central Area and Crystal Valley were, after 
all, high crime areas where people were most likely to feel the effects of street 
crime. There also seemed to be a class dimension to politicization insofar as 
these were areas characterized by low income, unemployment and other indicia 
of poverty. 

At first glance, these findings on class and victimization seem to imply a 
direct and unproblematic linkage between material conditions and 
politicization. Accordingly, it might reasonably be inferred that the low levels 
of politicization in Cedar City were due to its acceptably safe streets and 
relatively prosperous circumstances. This inference would, however, be at best 
a misleading oversimplification. 

Other findings indicate that the relationship between material conditions and 
politicization are complex and contingent. Recall, for example, Figure 2 which 
reveals that a simple time trend provided a better explanation for the patterns 
of politicization than did the crime rate. More specifically, Table 7 indicates 
that the 1975 to 1978 period of peak politicization was not characterized by 
corresponding elevations in the crime rate. Figures for murder and burglary 
were not particularly high during those four years although robbery rates did 
increase some and assault figures were significantly higher. In other words, 
criminal victimization, as such, did not seem to provide an adequate 
explanation for the aberrant levels of politicization during the 1975 through 


1978 period. 
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Table 7. Cedar City Crime Profile 1970-1979 
1970 1971, 1972 1973 1974 1975S (Oma 97 ee LO 





Murder 42 42 42 54 55 52 42 35 52 38 

Robbery 1984.= 180) 1564... (1702; 22941 - 22103. 2216350 1642220 S108 

Aggrav. 954 1093 949 880 1165 1493 1601 1987 2192 2365 
Assault 

Burglary 14770 12455 11339 12926 14219 13021 11835 10712 11393 11591 


Source: Cedar City Police Department, Annual Report, 1979 (Cedar City, 1980) 


The alternative argument is that politicization is dependent on an 
indeterminate variety of material conditions and on how these conditions 
are construed. Thus, while poverty and victimization seemed to work 
together to influence politicization, race was a cross cutting factor—leading 
to sharply contrasting ways of expressing street crime as a political issue. 
The priority for the predominately black Central Area was police reform 
while racially divided Crystal Valley supported law and order candidates and 
their program. More broadly, established elites with incentives to cool public 
concerns about street crime and the resources to shape campaign practices 
and public debate were generally successfully at resisting and/or coopting 
politicization. 

Thinking about politicization in terms of the construction of street crime 
rather than as its direct reflection also suggests an explanation for the relatively 
effective politicization of the 1975 to 1978 period. As I have argued elsewhere, 
the politicization of street crime may be associated with perceptions of social 
crisis which transcend street crime as such. 


The politics of law and order thrive only together with a more extended sense of social 
malaise, which drives the public toward the consolations provided by the myth of crime 
and punishment (Scheingold- 1984, p. 87). 


The point is that our culture tells us that punishment is a simple, effective and 
morally compelling response to crime. Accordingly, there are obvious 
temptations to redirect anxieties stemming from more elusive and intractable 
problems to the ostensibly simple and manageable problem of crime. 
Double-digit inflation in Cedar City as well as elsewhere in the county 
occurred during the period from 1975 to 1978. This was also a period during 
which the explosive issue of school desegregation, and more explicitly a 1978 
anti-busing initiative, divided the city'(Myers-J ones 1980, pp. 100-156). In this 
context the data on assault may be instructive insofar as assault tends to have 
more to do with social disorder than with the kind of predatory activity 
associated with more conventional crimes like robbery and burglary. 
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Accordingly, street crime may well have become a tempting condensa- 
tion symbol during this period. Given the moral dilemmas of busing, the 
technical complexities of inflation, and the pervasiveness of urban disorder, 
the attractions of a relatively straightforward problem like street crime may 
have been sufficient to undermine the moderating influences of established 
elites. If so, high crime may have been a necessary, but hardly a sufficient, 
pre-condition to politicization—thus helping explain the long lag time 
between increased street crime in the 1960s and politicization in the late 
1970s. 


Cedar City in Context 


The best available data for putting Cedar City in context comes from a major 
research project on the governmental responses to crime in ten cities between 
1948 and 1978 (see Jacob 1984; Jacob and Lineberry, with Heinz, Beecher, 
Moran, and Swank 1982; Jacob and Lineberry, 1983). The findings from this 
research reveal striking similarities between the patterns of politicization 
uncovered in Cedar City and those to be found elsewhere in the United States— 
thus suggesting that the lessons of Cedar City are more generally applicable. 
At the same time, this research suggests that by national standards the level 
of politicization in Cedar City was relatively, but not uniquely, low—thus 
providing some insight into the circumstances that promote moderation in the 
politics of street crime. In short, both the Cedar City variations and its more 
typical tendencies help to explain when, why and to what extent street crime 
is likely to become politically salient. 

The overall patterns of politicization discovered in the ten cities studied in 
the governmental responses to crime project are virtually identical to what was 
found in Cedar City. That is to say, politicization emerged rather belatedly, 
tended to be sporadic, and was concentrated in the period between 1974 and 
1978 (see Table 8). Herbert Jacob, one of the principal investigators for the 
project put it this way. 


[Flrom the middle 1960s—when official crime rates were rising most markedly—the 
political agendas of cities were crowded with issues. . . Crime thus had stiff competition 
from other issues. . . Only during the last period (1974-1978) did crime reach the number 
one position; budget and tax problems and the economy continued to rank near the top 
(Jacob 1984, pp. 20-21)."° 


Jacob’s findings are also consistent with the idea of crime as a condensation 
symbol. He points out that while crime was just one issue among many, its 
salience “may have been related to the public’s attention to school 
desegregation, race relations, and civic disorders, matters that some persons 
linked to crime (Jacob 1984, p. 23). 
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Table 8. Salience of the Crime Issue in Local Elections, 1948-1978 


City 1948-1962 1962-1974 1974-1978 1948-1978 
poe Enea 

Atlanta (N = 4) 1.00 3.50 5.00 B25 
Boston (N = 4) 5.50 4.00 4.00 4.75 
Houston (N = 7) 1.50 1.00 5.50 2.57 
Indianapolis (N = 7) Shei) 2.67 6.00 3:51 
Minneapolis (VN = 7) 3.50 4.33 3.50 3.86 
Newark (N = 3) 3.00 5.00 6.00 4.67 
Oakland (WN = 5) 1.50 1.00 4.00 1.80 
Philadelphia (N = 5) 1.67 1.00 6.00 2.40 
Phoenix (N = 8) 4.50 2.00 3.50 3.63 
San Jose (N = 4) 1.00 1.00 4.00 1.75 

Ten Cities (N = 54) 2.87 2.61 4.62 3.20 





Key: 1=crime was not a salient election issue at all 
7 = crime was a very salient election issue 


Source: Herbert Jacob, Robert L. Lineberry, with Anne M. Heinz, Janice A. Beecher, Jack Moran, Duanne 
H. Swank, Governmental Responses to Crime: Crime on Urban Agendas (Washington, D.C.: National 
Institute of Justice, 1982), p.32 


With all that said, the governmental responses to crime research suggests 
a more moderate level of politicization in Cedar City than elsewhere in the 
country. While their data (see Table 8) are not directly assimilable to the Cedar 
City findings, some informed speculation is possible. It seems unlikely, for 
example, that the salience of street crime in Cedar City ever reached the levels 
uncovered in Indianapolis, Newark, and Philadelphia. Nor does crime seem 
to have intruded into the politics of Cedar City as consistently as it did in Boston 
and Minneapolis. Conversely, the other middle-sized western cities like 
Phoenix, Oakland, and San Jose reveal a moderation comparable to Cedar 
City’s. In short, the moderation of politicization in Cedar City seems to 
distinguish it from about two-thirds of the ten cities in the governmental 
responses to crime project. 

There is, however, another way of looking at all of this. An examination 
of Table 8 indicates that moderation is really the rule rather than the exception. 
Most of the time in most places, the politicization of crime was not very intense, 
and the Cedar City findings help us explain the underlying strength of the forces 
of moderation. On the other hand, given the right combination of 
circumstances, intense politicization did develop in a number of cities— 
although not really in Cedar City which, therefore, provides some insight into 
the conditions likely to contain politicization. In short, Cedar City teaches us 
something about the basic tendencies that promote moderation and also about 
the special circumstances that reinforce moderation when it is under pressure. 

Perhaps the best way to appreciate the underlying strength of the forces of 
moderation is to contrast the appeals of politicization at the national level to 
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its drawbacks at the local level. For national politicians, the politicization of 
crime provides a unifying theme and thus a valence issue (Jacob and Lineberry 
1983, pp. 3-4). While victimization is experienced differentially according to 
class, race, gender, and geography, the threat that victimization poses to 
property and person evokes comparable fears throughout the society. National 
political leaders can, therefore, deploy the fear of crime to unify the public 
against the criminal. In this way, attention can be diverted from structural 
problems for which the government has responsibility, but inadequate 
capabilities, to individual failings for which outrage and denunciation are 
ordinarily sufficient responses. 

At the local level, where there is direct responsibility for criminal process, 
the picture is significantly different with the incentives running distinctly against 
politicization. First, local political leaders and criminal process professionals 
must to some extent answer for a failure to control crime. Since street crime 
poses insoluble policy problems, politicization generates expectations that 
cannot be met. Second, politicization of street crime in urban areas tends to 
exacerbate social divisions because racial minorities are disproportionately 
represented in arrest, conviction and incarceration rates. Insofar as these 
minorities have a significant political voice, politicization is divisive. Finally, 
politicization of street crime is also likely to have an adverse impact on the 
local business climate. In short, politicization at the local level tends to impose 
burdens while at the national level it is likely to confer benefits. To a significant 
extent, then, the underlying dynamics of moderation in Cedar City are typical 
rather than special. 

It is also true, however, that for three different kinds of reasons, Cedar City 
was better able to resist the politics of law and order than many other cities. 
Attorney Austin Sedley identifies two of those reasons: 


I don’t think it [street crime] is such a big issue. Again, there’s a portion of the public which 
is always concerned about that—people who are in fear a lot of the time. Of course, the 
fact is that there is not as much crime here as there is in a lot of other cities. It’s not as 
dangerous a place (December 6, 1985). 

The same core consensus group of politicians don’t believe in manipulating that kind of 
issue. There are not many people on the Council—even the ones who are difficult and 
odd to work with. And they just wouldn’t do that—run around and start getting people 
scared for political reasons. And if somebody did, I think the boom would come down 
on them for trying to spread fear in the populace (December 6, 1985). 


On the one hand, the level of political civility in Cedar City was relatively high. 
Moderation characterized not only the politics of street crime but politics in 
general. Indeed, even the payoff scandal was by and large finessed rather than 
confronted (Chambliss 1978, pp. 146-147). On the other hand, the low level 
of street crime and of urban disorder more generally limited the fears and 
frustrations that fuel the politics of law and order. 
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The third reason that Cedar City was especially resistant to the politics of 
law and order is more complex. Briefly put, the law and order leadership was 
politically suspect and its constituency racially divided. The police had, of 
course, been discredited and demoralized by the payoff scandal. Had the 
reputation of the police been higher, the imprimatur of the Police Guild might 
have been more readily mobilized. The increasingly influential black 
community, for its part, consistently opposed law and order values, despite 
its high level of concern about crime. 

The inhibiting impact of these two factors on the politicization of crime is 
to some extent idiosyncratic. Certainly, the reputation of the police had 
recovered by the mid-1970s when the Guild’s major successes were recorded, 
but by then the influence of the black community worked against intense 
politicization. Still, at least in reform cities, there is a strong aversion to the 
politicization of the police, and rank and file officers tend to share this 
aversion—absent significant provocation. As for the opposition of blacks to 
the politics of law and order, it can hardly be taken for granted. In a sense 
blacks are a natural law and order constituency, as James Q. Wilson has long 
argued. If and when blacks are sufficiently influential to put aside their fears 
of the police, they might well be willing to make common cause with the forces 
of law and order. On the other hand, insofar as law and order populism is 
anchored in the broader anxieties of white Americans and insofar as they 
associate blacks with the high crime and social disorganization more generally, 
it is difficult to imagine a stable multiracial law and order constituency. 
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NOTES 


1. Wilson seems to drift from this position in the revised edition of Thinking About Crime (1985). 
2. The data, based on content analysis of newspaer reporting of crime in Cedar City, and the 
statistical analysis of those data were presented in an earlier paper (Scheingold and Gressett 1984). 
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3. Because of the extensiveness of the coding sheets and the sheer bulk of crime reporting, the 
sample was confined to two months of each year from 1964 to 1980. The months chosen were J anuary 
and October. October was chosen because it was the month immediately preceding November 
elections while January was arbitrarily chosen as a more “normal” month. Initially, it was thought 
that something might be learned about politicization by contrasting January, the “normal” month, 
with October, the “election” month, but that strategy did not prove fruitful. More generally, the 
guiding assumption was that two months would, in the first place, provide a substantial sampling. 
Moreover, while there may be no special magic in these two months, there was no reason to believe 
that the objectives of looking at changes through time would be compromised so long as consistency 
was maintained from year to year (see Scheingold and Gressett 1984, pp. 5-6). 

4. Coders were asked to read daily and Sunday newspapers in their entirety. They were 
instructed to content-code all newspaper articles about particular criminal incidents, crime or law 
and order as a public problem, and/or the criminal justice system and its components. All articles 
that contained references to crime within the United States were coded. The volume of articles 
eventually forced us to only retain a Sunday, Monday, Wednesday, Friday sampling of the 
newspapers for each of the two months in the 1964 to 1980 period. A total of 7,138 individual 
articles were coded. 

Punitive policies were those which were retributive in nature, aimed at deterrence, or at 
protecting society from criminals. Managerial policies were those justified as being more efficient, 
time-saving, or cost-cutting. Finally, due process policies reflected concerns with rehabilitation 
of offenders, protection of constitutional rights, or generalized benefits to the society as a whole 
(without being punitive). 

5. The original dataset was created using Statistical Package for the Social Sciences (SPSS), 
from which frequency tables were then generated. The yearly frequencies for dependent and 
independent variables were then read into the Time Series Processor (TSP) for the subsequent 
statistical analyses. 

6. In 1979 an initiative for mandatory 5 year prison sentences for first time, first degree felony 
offenders failed to secure enough signatures to be put on the ballot. 

7. From 1965 to 1980 support for capital punishment grew from 38% to 67% (Scheingold 
1984, p. 46). 

8. Latency is consistent with available data from national opinion sampling. Gallup Poll data 
from the late 1960s to 1980 indicate that the salience of crime fluctuated widely ou open-ended 
questions where respondents were asked to identify “the most important issue facing the country 
today.” Conversely, forced choice questions from the Roper Center for roughly the same period 
reveal that “halting the rising crime rate” was consistently identified as the domestic policy problem 
on which “too little” money was spent (Scheingold 1984, pp. 43-45). These findings indicate the 
kind of suggestibility which is compatible with street crime as a latent issue. 

9. National crime rate was used rather than local crime rate because of the strong collinearity 
between them (.92)—making them operationally indistinguishable. National crime rate was 
selected because it was more highly correlated with the reporting variables. When national crime 
reporting was regressed on national crime rate, it was found to be positively associated and 
significant at the p < .10 level. The R° for this equation was, however, only .20—while the R’ 
for a simple time trend was .24. 

10. Jacob and R. Lineberry, the other principal investigator, come to a different conclusion 
in an earlier publication: “Unquestionably, crime has been a key issue in local politics for many 
years. . . . During the 3l-year period (1948-1978) examined here, six clusters of local issues 
dominated urban elections in these cities. .. . The two most common issues seemed to be the 
amorphous and catchall categories of mayoral leadership and law and order. . . . Setting aside 
the common charge that the incumbent was somehow an inept local leader, it appears correct 
to say that crime was the most frequent single substantive issue in postwar local elections of these 


cities (Jacob and Lineberry 1983). 
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UNDERSTANDING DEFENSE OF 
THE POOR IN STATE COURTS: 
THE SOCIOLEGAL CONTEXT OF 
NONADVERSARIAL ADVOCACY 


Michael McConville and Chester L. Mirsky 


The liberal rhetoric of Gideon v. Wainwright (1965) and the welfare rights 
ideology of indigent defense systems in the United States (LaFrance 1974)' 
have little relevance to the modern practice of metropolitan criminal courts. 
In large cities such as New York, criminal courts are places of mass processing, 
each year disposing of about 250,000 defendants, the vast majority of whom 
are poor, economically disadvantaged members of minority groups 
(McConville and Mirsky 1986-1987). These courts arraign defendants twenty- 
four hours a day, seven days a week. On adjourned dates, lower courts 
commonly docket over 100 or more cases a day, while superior courts often 
docket 60 felony indictments a day. Court business is conducted in a swirl of 
activity as judges seek to “move” crowded calendars. 

In this system defendants and lawyers are both marginalized. Defendants 
have no choice of representation; they are assigned a lawyer (staff attorneys 
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from public defender or private legal aid agencies, or private practitioners paid 
by the state) (Spangenberg, Battaglia, Lee, Smith and Davis 1986; McConville 
and Mirsky 1986-1987).° Between court appearances, defendants have little or 
no contact with their court-assigned lawyers. Defendant contacts with lawyers 
are usually restricted to a brief conversation just prior to or as the defendant’s 
case is being called (see Albert-Goldberg, Hartman, O’Brien, Houlden and 
Balkin 1985; McConville and Mirsky 1986-1987). For their part, court-assigned 
lawyers advise most defendants to plead guilty or to accept some other nontrial 
disposition (see Blumberg 1967b; Alschuler 1975; Casper 1972; Eisenstein and 
Jacob 1977; Heumann 1978; Utz 1978; Feeley 1979; Mather 1979; Nardulli, 
Flemming and Eisenstein 1985; McConville and Mirsky 1986-87). These 
lawyers dispose of defendants’ cases based upon the typicality of the 
prosecution’s allegations, rather than upon any theory of defense (Sudnow 
1965).* They rarely test the state’s evidence by engaging in an independent 
investigation or in adjudicative fact-finding (see Schulhofer 1986; McConville 
and Mirsky 1986-1987). In New York City, staff attorneys of the Legal Aid 
Society try less than one percent of assigned misdemeanor cases and less than 
eight percent of assigned felony indictments. 

In this chapter we first address the principal theoretical models 
commentators have utilized to evaluate indigent criminal defense in state 
courts. We explain how these models assume, incorrectly, that adversarial 
advocacy is the primary structural goal of indigent defense providers. Through 
our historical research, we trace the significance of reformers’ desire to enhance 
the operational efficiency of the courts for the modern method of indigent 
representation. We then analyze the effect of Gideon V. Wainwright (1965) 
on the quality of advocacy provided to poor people, after which we consider 
the legitimating relationship of the organized bar’s standards to liberal 
legalism.” We conclude by considering the sociological implications for law 
practice of the legal profession’s willingness, in poor people’s cases, to 
accommodate the state’s demand for cost-efficient processing of criminal — 
defendants. 


THEORETICAL EXPLANATIONS FOR 
INDIGENT REPRESENTATION 


Commentators have advanced two primary analytical models to evaluate the 
American criminal justice system in state courts.° Both models purport to 
explain the general features of the system, especially the heavy caseloads and 
the dominance of the guilty plea as the primary method of disposition. One 
model suggests that the representation defendants receive is a rational systemic 
response to unlimited numbers of cases, and limited numbers of lawyers and 
judges (Blumberg 1967, 1973; Alschuler 1968, 1976; Downie 1971). The second 
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model suggests that defense representation is a functional product of the 
individual or collective behavior of courtroom actors (Cole 1970; Feeley 1973; 
Eisenstein and Jacob 1977; Nardulli 1978).’ Both perspectives are derived from 
organizational analysis (Etzioni, 1960, 1961; see Feeley 1973). 

Abraham Blumberg, perhaps the most influential proponent of the rational- 
response model, links together the two principal features of criminal law 
practice in state courts, when he contends that guilty pleas are a rational 
systemic response to case pressure (Blumberg 1967a). Under this view, nontrial 
dispositions represent “the emergence of ‘bureaucratic due process,’ a 
nonadversarial system of justice by negotiation.” This system consists of “secret 
bargaining sessions, employing subtle, bureaucratically ordained modes of 
coercion and influence to dispose of onerously large case loads in an efficacious 
and ‘rational’ manner” (Blumberg 1967a, p. 21). 

The rational-response model implies that guilty pleas can be regulated and 
made fair through procedural law. This model thus has a strong appeal to 
judges and law scholars interested in reconciling the guilty plea process with 
liberal legalism (see, for example, Santobello v. New York 1971).° Under liberal 
legalism, justice, in its pristine form, is viewed as the outcome of a “fair decision 
procedure”, unencumbered by the sociopolitical context surrounding a dispute 
(Goodpaster 1987, p. 125). Procedural law, in turn, is viewed as an autonomous 
set of rules that prescribe and describe the behavior of the system’s legal actors 
(see Packer 1968; Feeley 1973).’ The right to counsel and the right to effective 
assistance of counsel are procedural safeguards that ensure the public interest 
in the fair treatment of incarcerated defendants, on a case-specific basis (see 
LaFrance 1974). 

The rational-response model rests, however, upon three problematic 
assumptions. First, by emphasizing a degenerated rather than a degenerate 
system, this model assumes a “golden age” in which adversary trials were the 
norm, and the goal of criminal law practice in state courts was to test the 
prosecution’s case at every stage of the process (see McDonald 1976; Steinberg 
1984). Second, the rational-response model assumes that if trials were not “time 
consuming, expensive, and . . . cumbersome,” then lawyers who provide 
representation to the poor in criminal cases would actually test the state’s case 
and engage in a fair decision procedure (Blumberg 1967, p. 31). Third, it 
assumes that the reason lawyers cannot effectuate these goals is because they 
are overburdened with cases (see Blumberg 1970; Alschuler 1975).'° 

Social science research has said little about either the golden age of 
adverariness or the relationship between lawyers for the poor and the advent 
of a system of nontrial dispositions. What empirical and historical evidence 
there is suggests that “there has not been any particularly noticeable ‘decline’ 
or ‘twilight’ of the adversary system,” at least since the latter part of the 
nineteenth century (Feeley 1979; see also Alschuler 1979; Friedman 1979; 
Haller 1979; Langbein 1979; Steinberg 1984). Lawyers assigned to the poor 
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often claim to be frustrated trial lawyers forced into a distasteful guilty plea 
system (see, for example, Liman 1985). However, our research into the history 
and development of indigent crimnal defense has shown that the routine 
processing of defendants is exactly what state criminal justice systems have 
been designed to accomplish, and what lawyers who represent the poor have 
considered central to their mission (McConville and Mirsky 1986-1987). We 
will address the development of this model of representation and adherence 
to these structural goals below. 

As to the case-pressure hypothesis, this has been subject to empirical testing 
and generally has been found wanting. For example, in a study of superior 
courts in Connecticut, Heumann found that the guilty plea “is and has been, 
the best-traveled route to case disposition in high and low volume courts.” 
Rather than simply being an expedient dictated by excessive case pressure, 
“plea bargaining is integrally and inextricably bound to the ‘trial’ court” 
(Heumann 1978). Comparable findings by other researchers cast grave doubt 
on any simple case pressure hypothesis (see, for example, Padgett forthcoming). 

The second model advanced for the structure of state criminal justice systems 
focuses upon the shared interests of courtroom actors. In this model defense 
lawyers harmonize their activities with prosecutors because of “functional” 
interests opposed to adversariness (Feeley 1973, p. 266). According to this 
explanation, in the words of Feeley, “the ‘rules’ the organization members are 
likely to follow are the ‘folkways’ or ‘informal rules of the game’ within the 
organization; the goals they pursue are likely to be personal or sub-group goals; 
and the roles they assume are likely to be defined by the functional adaptation 
of these two factors” (1973, p. 413). 

Other analyses have refined the functional explanation by focusing on the 
interdependence of bargained-for dispositions and exchange relationships 
among courtroom actors (see Skolnick, 1967; Packer, 1968; Cole, 1970). Cole, 
for example, argues that bargaining engenders relationships that minimize 
conflict, maximize cooperation, and lead inevitably to guilty pleas rather than | 
trials. 


In a legal system where bargaining is a primary method of decision-making, it is not 
surprising that criminal lawyers find it essential to maintain close personal ties with the 
prosecutor and his staff. Respondents were quite open in revealing their dependence upon 
this close relationship to successfully pursue their careers. The nature of the criminal 
lawyer’s work is such that his saleable product or service appears to be influence rather 
than technical proficiency in the law (1970, p. 339). 


The functional-systems model of criminal justice assumes the existence of 
harmonious courtroom work groups (see Skolnick, 1967; Cole 1970). It does 
So, usually, because the various actors participate in a process that tends to 
produce unvarying results (nontrial dispositions) accomplished without overt 
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disagreement and conflict. Second, it assumes that the actors’ participation in 
a nonconflict work setting arises from a sense of shared values and beliefs (see 
Skolnick 1967). The reasoning behind both assumptions, however, may be 
seriously flawed. After all, a courtroom actor’s adoption of acommon method 
of work because of fear of sanctions for noncompliance is very different from 
cooperation following a successful socialization process, in which the actor 
embraces the value stystem underpinning a shared work experience." 

While organizational analysis has advanced our understanding of the 
operation of the criminal justice system in general, it does not explain the 
interdependence and parallel growth of institutional defenders (staff attorneys 
with public-defender agencies and private legal-aid societies) and assigned 
counsel (solo practitioners) in poor people’s cases. Nor does organizational 
analysis shed light on the reasons institutional defenders initially sought to 
replace assigned counsel and to legitimate the guilty plea process. Moreover, 
neither the rational-response model nor the functional-systems approach is able 
to account for the particular form indigent defense has taken or, in Feeley’s 
words, “why the practice of plea bargaining grew up in the first place, and 
what legal, theoretical and structural factors (as opposed to organizational 
functions) gave birth to and helped sustain it” (Feeley 1982). To provide these 
explanations requires an alternative examination of indigent defense in its 
political, social and economic context. 


THE INTERRELATIONSHIP OF INDIGENT DEFENSE 
AND THE MOVEMENT TO REFORM CRIMINAL JUSTICE 


We contend that the current system of indigent defense, including its noted 
deficiencies, results primarily from the system’s original goals and design. These 
goals reflect the historic relationship of defense providers to powerful groups 
and entrenched interests, and contitute a set of systemic constraints that define 
the role of lawyers in the representation of poor people. Our research shows 
that the primary goal of indigent defense in state courts has been and remains 
to make the criminal law a more effective means for securing social control 
of the poor at minimal expense to the state and to the organized bar 
(McConville and Mirsky 1986-1987). The method is to minimize adversarial 
advocacy, and therefore the cost of criminal defense, by compelling guilty pleas 
and other nontrial dispositions. 

The nonadversarial, cost-efficient model of indigent defense emerged from 
the ashes of the private assigned counsel system with the creation, in 1914, 
of the first public defender agency (see Smith 1919; Goldman 1919; Wood 
1926). Solo practitioners who volunteered for court assignments ostensibly 
fulfilled the profession’s avowed pro bono obligation to those without the 
means to pay a reasonable attorney’s fee, by providing services at no cost to 
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the state or the individual (see Kaumheimer 1925). In the nineteenth century, 
suspicion of government and fears of centralist state tendencies assigned the 
bar’s pro bono responsibility of defending the poor to private lawyers (see 
Pound 1930; Barak 1980). Pro bono representation was said to be “an incident 
of the profession” (Foltz 1897, p. 400) and private lawyers who accepted court 
assignments were considered the embodiment of the profession’s guarantee to 
the poor, because of their claimed independence from the state (see Curtis 
1954). Because the state adequately remunerated court-assigned lawyers in 
capital cases only (Barak 1980), these lawyers demonstrated the bar’s concern 
for the individual through their altruism and selfless devotion to the service 
of others. 

In practice, with the rise of immigration and the emergence of the corporate 
state, the elite of the legal profession distanced themselves from the 
representation of the poor and from state criminal court practice (see Pound 
1922; Pfeiffer 1929; Haller 1979). As the profession became increasingly 
stratified (see Friedman 1973; Stevens 1983) the nonelite were precluded from 
participating in reputable lawyering endeavors, and they turned to court- 
assigned word as a livelihood (see Pfeiffer 1929, Auerbach 1976). In 1897, Clara 
Foltz, a reputable practitioner and critic of the assigned counsel system, 
lamented the representation provided to those lowest in the social hierarchy: 


Court appointees do not come from the successful ranks of the profession. Once in a while 
the court braves the resentment of a busy lawyer and appoints him. Sometimes a brilliant 
young lawyer, generally in novels, successfully defends. Now and then an able lawyer 
volunteers his services. But these are exceptional cases. In practice, appointees come from 
the loafers in court and from the young, the untried and inexperienced in the profession, 
without money, skill or interest in the result. They are often caught up without a moment’s 
notice and compelled to go to trial without a moment’s notice and compelled to go to 
trial without time to prepare on the law or to secure testimony. The defense is almost of 
necessity inadequate, and about the wisest course for a pauper prisoner caught in the mesh 
of misunderstanding or circumstantial evidence is to plead guilty, earn consideration by 
“saving the county expense,” and throw himself on the “mercy of the court” (1897, p. 393). 


The low status of court-assigned private attorneys and the perception of them 
as disreputable, however, enabled them to become adversaries of the state. 
These lawyers existed on money solicited from their pauper clients (see Smith 
1919). Furthermore, they often sought to advocate the defendant’s cause by 
challenging the state’s evidence at trial or undermining the prosecution’s ability 
to proceed, through maneuvers aimed at obstructing the operational efficiency 
of the courts (see Ferrari 1911-1912; Goldman 1919; Smith 1919). 
Commentators like John MacArthur ‘Maguire (1928) and Reginald Heber 
Smith (1919), who chronicled the representation of the poor and the lawyering 
practices of assigned counsel, referred to this underclass of the bar as “shysters,” 
people who were “often shifty and shady by nature; even when inclined to 
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square dealing, forced into crookedness by the conditions of . . . their life [sic]” 
(Maguire 1928, p. 271). Maguire claimed that “from professional criminals, 
the shysters reaped perennial harvests by keeping the crooks always in their 
debt and therefore on a vicious circle of recurrent crimes to pay lawyers bills 
[sic]” (1928, p. 267). 

Reputable criminal practitioners like Mayer Goldman and Robert Ferrari, 
academics like Roscoe Pound and Maurice Parmelee, and corporate attorneys 
like Alfred Bateman and Howard Burns sought to reconcile the criminal justice 
system’s competing social interest through reform of court administration and 
supervision of courtroom actors (see Barak 1980). These legal reformers were 
concerned with the Americanization of the immigrant poor and with the 
avalanche of criminal matters attributed to the foreign born (see McConville 
and Mirsky 1986-1987). Because the reformers viewed the emergent corporate 
state as beneficent and nonthreatening (see Schwendinger and Schwendinger 
1974), they were eager to apply “corporate principles” to increase the efficiency 
of the courts and the prosecution (see Pound 1912-1913, 1930). Their fear of 
social disintegration found expression in efforts “to make criminal law more 
effective to secure social interests” (Pound 1912-1913). 

The reformers claimed that lawyers who accepted court assignments were 
an obstacle to the rapid conviction and disposition of “guilty defendants” 
(Ferrari 1911-1912; Embree 1917-1918; Goldman 1919). They argued that 
lawyers who solicited fees from their court assigned clients, exploited the 
system’s weak spots, obtained repeated adjournments, filed frivolous motions, 
and used fanciful defenses at trial. The reformers charged that private lawyers’ 
ability to rely on adversarial advocacy, that is, “technicalities in procedure . 
. . [which] stimulate[d] the increase of crime,” enabled “guilty persons [to] escape 
punishment” (Parmelee 1913-1914, p. 359; see also Untermeyer 1910; Train 
1924). In Los Angeles, Cleveland and New York, adversariness, in Pound’s 
words, gave “the actual sinful professional criminal his opportunity” and 
undermined confidence in the efficient administration of criminal justice 
(Pound 1922). 

Pound contended that court proceedings had degenerated into the “sporting 
theory of justice” or in Wigmore’s words, “the instinct of giving the game fair 
play” (Pound 1906, p. 404). The reformers proposed, instead, streamlining 
criminal procedure to make case dispositions more cost-effective, and 
instituting corporate managerial practices to facilitate case movement and to 
supervise courtroom actors. Together, these reforms were to ensure that the 
administration of criminal justice would be less likely to obstruct the “certainty 
and celerity” of the criminal sanction (Norcross 1911, p. 600). The criminal 
procedure proposals advocated by legal reformers included abolition of the 
grand jury, restriction of the defendant’s assertion of the right to remain silent 
and of the presumption of innocence, an increase in judicial power to marshal 
evidence at trial and comment upon it to the jury, and the introduction of the 
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majority verdict (see Untermeyer 1910; Norcross 1911; Parmelee 1913-1914; 
Hiscock 1926; Johnstone 1926; Mikell 1926). The elimination of solo 
practitioners in indigent defendants’ cases, and their replacement by supervised 
staff attorneys from cost-efficient public defender or private legal aid agencies, 
became an integral managerial plank of the reform platform (see Parmelee 
1910-1911; Ferrari 1911-1912; Goldman 1914-1915). 

Legal reformers were caught in a dilemma. They sought to increase the 
efficiency of the courts as social control agencies, in order to confine what they 
saw as the consequences of the criminal tendencies of the immigrant underclass. 
At the same time, most of their criminal procedure proposals challenged 
traditional notions of due process, which were an essential part of the reformers’ 
efforts at Americanizing the immigrant poor. The public, and particularly the 
immigrant poor, believed the rights of persons charged with crime to be political 
freedoms accorded individuals in a free society.” Thus, the direct abandonment 
of the tenets of criminal procedure by “progressive” reformers became an 
ideological impossibility. 

In contrast, the elimination of court-assigned attorneys, whose responsibility 
it was to operate the courts’ rules, procedures and protections for the benefit 
of defendants, became an ideological possibility. Their replacement by staff 
attorneys from public defender and private legal aid agencies meant that the 
criminal process could be streamlined and lawyers could be supervised, without 
altering the rhetoric of rights that surrounded the protections formally 
accorded the accused. To this end, legal reformers carried on a moral crusade 
against assigned counsel by pointing to the alleged delterious effects of 
“ineffective assistance” on the immigrant poor themselves (see Untermeyer 
1910; Parmelee 1910-1911; Ferrari 1911-1912; Goldman 1919). The reformers 
contended that attorneys who regularly took cases to trial in order to justify 
their fee were “cruel” to their assigned clients. They did not advise their clients 
to plead guilty, and thus risked harsher sentences after trial (Ferrari 1911-1912, 
p. 711). In another voice, the reformers argued that a court-assigned attorney, 
whose chief concern was retained clients, “easily convince[d] himself that [he] - 
had done his duty to his pauper client if the prosecutor . . . [accepted] a plea 
of guilty to a lesser form of crime . . . or recommended a moderate sentence” 
(Untermeyer 1910, p. 159). The combined result of these lawyering practices, 
the reformers maintained, was that “unjust convictions among the poor and 
helpless, and especially among our ignorant foreign population [were] far more 
frequent than we fortunates care to admit” (Untermeyer 1910, p. 159). 


THE CRISIS IN LEGITIMACY OF PRIVATE LAW PRACTICE 


Legal reformers who called for the replacement of assigned counsel argued 
that many of the criminal justice system’s problems lay in the profit motive 
of private attorneys (see Parmelee 1910-1911; Gray 1913-1914; Adelman 1914- 
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1915; Hyde 1913-1914; Ferrari 1914-1915). To rid the courts of the “evil” of 
private counsel, reformers sought the creation of a public trial bar for rich and 
poor alike. They asserted that lawyers who charged fees secured the acquittal 
of the guilty and exploited the public by using governmental facilities (the 
courts) to maneuver and battle with the prosecutor (Adelman 1914-1915). The 
problem was expressed in the following terms: 


The immediate cause of the tendency in the bar [to win cases at any cost]. . . is then, 
the present system of private pay by clients and . . . the remedy would seem to be a public 
paid trial bar, at least. . . . If you remove the factor of personal gains from reputation 
and fees, there will be said to work another tendency . . . namely the tendency for each 
lawyer in a case to see to it that nothing but the strictest justice is done in a case (Adelman 
1913-1914, pp. 665-666). 


[W]e have persistently made the court a prize fight ring where litigants do and often must 
(with such hired retainers as they can command and some without any real aid and none 
or but very few fairly matched) butcher their way through, with deceit and evasion, and 
every conceivable kind of injustice, to a ‘judgement’ that is often a greater catastrophe in 
criminal law, at least, than the original wrong. . . . Leaving litigants to choose their own 
trial attorneys and pay them as they can, has led to a system of handling legal business 
that is vicious in every respect” (Gray 1913-1914, p. 659). 


The more legal reformers supported the concept of a public trial bar, the 
more elite lawyers viewed the idea as a threat to private lawyers’ monopoly 
over the provision of legal services in general (see Forster 1915-1916). By 
focusing the debate on the profit motive and fee system, and by calling for 
the creation of a public trial bar for all, the reformers directly challenged the 
interest of elite lawyers. The elite bar responded by claiming that the source 
of the problem lay in poor people’s cases only, and not particularly in the fees, 
but in fee soliciting practices of assigned counsel. To further buttress legitimate 
private law practice against what could be a very broad attack, elite lawyers 
joined reformers in delegitimating particular forms of lawyering, especially that 
of assigned counsel in criminal cases. This led to sanctimonious resolutions 
by bar associations against “the evil doing [sic] of the shyster lawyer,” to the 
promise of disciplinary action for any attorney found to have engaged in 
unethical practices (Pfeiffer 1929, p. 50), and to claims that elite lawyers would 
meet the needs of the poor by volunteering to undertake defense of the poor 
ona pro bono basis (see New York County Lawyer’s Association 1914, p. 319). 

Although the posture of the elite lacked substance, at first it successfully 
rationalized the gap between the bar’s claim of professionalism and altruism 
and the shyster image of the profession that had taken hold. With the emergence 
of the public defender idea, a different response was necessary if the elite were 
to protect the private bar’s monopoly over fee-paying cases. Elite lawyers’ 
response to the public defender idea was to ally with reformers in the 
replacement of private attorneys by staff attorneys from public defender and 
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private legal aid agencies, in poor people’s cases only (see Voluntary Defenders’ 
Committee 1917-1918; Wood 1926; Brownell 1951; Tweed 1954)."° By 
accepting the establishment of “institutional defense” for indigent defendants, 
elite lawyers blunted the movement to impose a public-salaried lawyer in 
criminal and civil cases alike. Their response refuted reformers’ claims that all 
private lawyers sought to undermine efforts at social control, a claim that elite 
lawyers feared would lead to “complete socialization of the bar” and 
elimination of private law practice (Smith 1919, p. 115; see also Forster 1915)."* 


THE CREATION OF INSTITUTIONAL DEFENSE 


By the turn of the century, the fear of social unrest led the civic elite to support 
the creation of private legal aid agencies that would provide civil legal services 
to the immigrant and working-class poor (see Smith and Bradway 1936). These 
institutions sought to ameliorate the living conditions of the poor in a free 
market economy and to dramatize the apparent fairness of the American legal 
system (see Auerbach 1976; Katz 1982). Foremost among these institutions 
was the New York Legal Aid Society, which in its efforts to combat social 
disintegration relied upon conciliation rather than adversarial advocacy (see 
Hughes 1920; Maguire 1928; Tweed 1954). The Society used the threat of court 
action to secure settlement and at the same time tried to discourage claimants 
from resorting to the courts. 

Institutional defense, as implemented by public defender and private legal 
aid agencies, adopted the lawyering arrangements pioneered by the Legal Aid 
Society in civil cases and applied them to criminal cases (see Goldman 1917- 
1918; Embree 1917-1918; Wood 1918; Fabricant 1925). The concern about 
whether a defender agency was to be either publicity or privately controlled 
was not about the quality of services or the ideology of the organization, but 
rather about whether the state or the private bar would ultimately control the — 
institution (see Barak 1980; McConville and Mirsky 1986-1987). Public 
defenders, set up by county laws, employed staff attorneys supervised by 
systems of line management ultimately responsible to local legislature (see 
Smith 1919; Goldman 1919). Private legal aid societies, sponsored by charitable 
organizations and local bar associations, employed staff attorneys accountable 
to private boards of directors (see Smith 1919; McGee 1922; Smith and 
Bradway 1936). In both instances, staff attorneys carried out lawyering policies 
promulgated by those with little or no day to day involvement in the operational 
life of the agency. Both types of defender agencies employed explicit or implicit 
sets of sanctions that socialized lawyers into pursuing the goals of the agency. 
Paramount among these goals was that the agency achieve a high rate of 
dispositions in a cost-effiecient manner (see Wood 1918; Smith 1919). 
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Institutional defense explicitly confronted what Pound and others viewed 
as the failings of adversarial advocacy and redefined the role of the defense 
lawyer as an adjunct prosecutor. Mayer Goldman and others who supported 
the public defender idea, maintained that the new defender would “harmonize” 
the defense function with that of the prosecution in order to “bring about a 
fair administration of the law.” They believed that “the whole idea of combat 
in the trial of the case . . . [was] fundamentally unsound.” Prosecution and 
defense would join in a common endeavor to ensure that “no innocent may 
may suffer or a guilty man escape” (Goldman 1917-1918, pp. 274; see also 
Fabricant 1925; Wood 1926; Rubin 1931-1932). 

The principal function undertaken by institutional defense was to assist the 
prosecutor in arriving at the “truth.” Staff attorneys would be quasi-judicial 
officers owing a duty to the state as well as to their clients, “the left hand of 
the court just as the state’s attorney is the court’s right hand” (Rubin 1927- 
1928, p.354). Those who supported institutional defense believed the prosecutor 
to be the primary guarantor of the rights of the accused (New York County 
Lawyer’s Association 1914; Adelman 1914-1915; Smith 1919). They attributed 
the failure of the prosecutors to protect defendants in the past to dishonest 
practices of solo practitioners, whose adversarial behavior forced prosecutors 
“out of their impartial position into an attitude of hostility and distrust” (Smith 
1919, p. 114). By contrast, “independent” staff attorneys from public defender 
and private legal aid agencies would seek dismissals and acquittals only for 
those whom the attorney believed to be innocent (Wood 1914-1915; Goldman 
1917-1918; Rubin 1931-1932)."° Belief in innocence would be conditiooned 
upon the defendent furnishing the staff attorney proof of innocence. As one 
advocate of the public defender, Robert Ferrari, stated: 


Any practicing lawyer knows how many scoundrels go scot free; and our opponents are 
constantly telling us how many safeguards that choke the law there are, and how hard 
it is under our benign system, to convict. We want these rogues to be put where they belong. 
A public defender, it is useless to deny, could not, from the nature of his office, and his 
retainer, act so rabidly for the prisoner, as a private attorney usually—perfectly naturally, 
be it said—acts. The public defender’s retainer is given to him by the State (1915, p. 21). 


Institutional defense was thus said to enhance the truth-seeking function of 
the criminal process by eliminating defenses that private lawyers had imposed 
on behalf of the defendants reformers believed to be guilty. 

The success of institutional defense lay in the ideology developed by such 
notables as Walton Wood, the first public defender, in Los Angeles County, 
and Louis Fabricant, Chief of the Voluntary Defenders’ Committee of the 
Legal Aid Society, in New York City. The ideological framework was, above 
all, based on notions of poverty. The professional elite had succeeded in 
resisting broad attacks on the private practice of law by confining staff 


228 MICHAEL McCONVILLE and CHESTER L. MIRSKY 


attorneys, from either public defender or private legal aid agencies, to 
representing poor defendants. Those defendants were not entitled to the 
services of the most able advocates.'® They did not need adversarial advocacy 
because the poor were believed to be guilty and unworthy of a legal defense 
(Wood 1918; Fabricant 1925). In Fabricants’s words, “defense in its common 
acceptation [sic] is not always required as statistics show beyond question that 
most of the indigent accused are in fact guilty” (1925, p. 74). 

The ideological framework shaped the practices of staff attorneys who 
effectively restricted defendants’ assertions of the right to remain silent and 
the presumption of innocence. This led to the perfection of nonadversarial 
advocacy, which is today assumed to be either a rational response to case 
pressure or to spring from the dynamics of courtroom work groups. 
Institutional defenders claimed that staff attorneys would refuse to present a 
defense for anyone they believed to be guilty (Wood 1918). They contended 
that “counsel’s duty does not require that the state be compelled to prove the 
guilt of a defendant confessedly guilty” (Voluntary Defenders’ Committee 1920, 
p. 69). 

Wood’s annual report of 1917 publicly detailed the cost-effective 
nonadversarial practices of public defender agencies in the representation of 
the poor. He stated: 


We have not felt that it was our duty to oppose the District Attorney, but rather to cooperate 
with him in setting all the facts before the court... . Our office has tried to keep uppermost 
the idea that justice should be done and even in criminal cases should not try to get the 
defendants ‘off regardless of the merits. We have not asked for unnecessary delays and 
have not resorted to technicalities. No motion has been presented which was not necessary 
to protect the substantial rights of the accused. In cases where there is no question of the 
guilt of the accused, it is the established rule of the office that no trial should be held but 
that pleas of guilty be entered, thereby saving the county the expense and the delay of 
trial (Wood 1918, p.289-290). 


The claim of cost-efficiency was linked to the guilty-plea process which, in » 
contrast to a due process model of liberal legalism, was thought to achieve 
immanent justice, by preventing overpunishment and by facilitating the rapid 
processing of poor people (see, for example, Goldman 1914-1915, 1919). 

The attorney-client relationshp was structured to ensure that procedural 
rights did not get in the way of imposing the criminal sanction. First, the staff 
attorney determined whether a defendant’s case had “merit” and then advised 
the defendant on the appropriate plea (guilty or not guilty). Then the attorney, 
rather than the client, chose the method of disposition (guilty plea, dismissal 
or trial) (see Embree 1917-1918; Goldman 1919; Fabricant 1925). The staff 
attorney’s investigation relied upon inquisitorial means that confronted the 
defendant’s assertions rather than the state’s evidence (see Ferrari 1915; 
Voluntary Defenders’ Committee 1917-1918).'’ Defendants who refused to 
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admit their guilt, were exposed to hostile interrogation by the attorney. In the 
course of repeated conferences, weaknesses or inconsistencies in the defendant’s 
story would be demonstrated. The defendant’s faith in her position would be 
undermined by “laughing at . . . [her] defense” (Embree 1917-1918, p. 557). 
As one staff attorney of the New York Legal Aid Society’s Voluntary 
Defenders’ Committee remarked: 


Many defendants are bitterly opposed to any plea of guilty and are almost unbelievably 
evasive as to the facts of their cases. Often they strongly resent close questioning particularly 
as to their guilt. Sometimes they will exclaim: You talk like the District Attorney! Are 
you trying to get me convicted? Do you expect me to plead guilty when I am innocent?” 
(Embree 1917-1918, p. 557). 


As a result of these techniques, “defendants who had first asserted their 
innocence, . . . admitted their guilt” (Embree 1917-1918, p. 557). Whatever the 
defendant revealed to the lawyer would be laid before the court “emphasizing 
that which might be of advantage to the defendant without attempting to hide 
that which may be to his detriment” (Fabricant 1925, p. 76). If the defendant 
refused to accept the lawyer’s advice to plead guilty, the staff attorney might 
ask the judge to be relieved of the assignment (Voluntary Defenders’ Committee 
1917-1918; Embree 1928; Waldo 1929). 

Institutional defense extended its influence over large numbers of indigent 
defendants in cities throughout the United States (see Brownell 1951, 1961). 
Backed by self-compiled statistics, institutional defense boasted that, in 
comparison with the former system of court-assigned practitioners, staff attorneys 
secured more guilty pleas, tried fewer cases, filed fewer demurrers and motions, 
completed trials more quickly and appealed fewer cases (see, for example, Wood 
1916-1917; Reynolds 1921-1922). The ability to combine “justice,” cost- 
effectiveness and efficiency in one office proved an irresistible attraction. 

Defender agencies accepted an open-ended number of court assignments 
with a limited number of staff attorneys under a fixed annual budget (see 
McConville and Mirsky 1986-1987). In return, the state required judges to 
assign all defendants (except those with actual conflicts of interest) to such 
agencies (see Silverstein 1965; Oaks and Lehman 1971; McConville and Mirsky 
1986-1987). For their part, defendants had to accept whatever staff attorney 
the defender agency designated, without regard for the attorney’s reputation, 
competence or caseload (see President’s Commission Report 1967; Feeley 1979; 
McConville and Mirsky 1986-1987).'* The adverse ratio of staff size to caseload 
and the elimination of client choice became permanent features of institutional 
defense, guaranteeing the nonadversarial cost-efficient processing of poor 
people (see National Defender Survey 1973; Krantz, et al. 1976). Excessive 
caseload ultimately limited the capacity of any staff attorney to test the state’s 
case and aggressively protect individual rights. 
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To make trials unattractive and representation cheap, staff attorneys 
counselled defendants to enter guilty pleas to lesser offenses. Lesser pleas 
became common practice where the state was unable to prove all charges in 
an indictment and the staff attorney believed that the defendant should be given 
some punishment. As the 1926 Annual Report of the Voluntary Defenders’ 
Committee of the Legal Aid Society put it: 


As in civil cases, not every complaint which finds its way to court can be fully sustained 
by proof, so in criminal cases, not every indictment can be established before a jury. And 
the practice had been to find the middle ground which will result in a proper disposition 
of the cause, and in proper cases adequate punishment of the offender (pp. 64-65). 


The result was that the vast majority of Voluntary Defenders’ clients pleaded 
guilty to lesser offenses (McConville and Mirsky 1986-1987, p. 622, n. 250). 
The lesser plea process, today assumed to represent a bargain, rescued the state 
from the almost certain fate of having to try cases in which defendants would 
have been acquitted of some, if not all, charges. 

The movement for institutional defense thus gave an increased measure of 
predictability to the process of conviction. Justifying it as a way of preventing 
over-punishment of the defendant and securing financial savings for the state, 
public and private defender agencies perfected a means of disposing of the 
overwhelming majority of cases without trial. The cooperative style of 
lawyering thus introduced found favor with judges and prosecutors, who 
promoted the new organizations at every opportunity. 


THE EXPANSION OF INSTITUTIONAL 
DEFENSE AFTER GIDEON 


The Supreme Court’s decision in Gideon v. Wainwright (1965) altered the 
formal rhetoric of indigent representation from cost-efficiency to due process. 
Justice Black, speaking for the court in resonant liberal-rights rhetoric, stressed 
the significance of an indigent defendant’s right to free legal counsel: 


[In] our adversary system of criminal justice, any person haled into court, who is too poor 
to hire a lawyer, cannot be assured a fair trial unless counsel is provided for him. This 
seems to us to be an obvious truth. Governments, both state and federal, quite properly 
spend vast sums of money to establish machinery to try defendants accused of crime. 
Lawyers to prosecute are everywhere deemed essential to protect the public’s interest in 
an orderly society. Similarly, there are few defendants charged with crime, few indeed, who 
failed to hire the best lawyers they can get to prepare and present their defenses. That 
government hires lawyers to prosecute and defendants who have the money hire lawyers 


to defend are the strongest indications of widespread belief that lawyers in criminal courts 
are necessities, not luxuries (p. 344). 
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Making adversarial advocacy a constitutional right militates against continued 
reliance on prosecutorial determinations of probable guilt. The guilty plea no 
longer serves as a “focal device” through which “adjudicative fact finding is 
reduced to a minimum” (Packer 1968, p. 162). 

However, despite Gideon’s call for an expansion of adversarial advocacy, 
nonadversarial advocacy for poor people has persisted.'’” The political 
attractiveness of the cost-efficient model of representation has served to 
perpetuate institutional defense, while the very ideology that made institutional 
defense attractive to the state has disabled lawyers for the poor from obtaining 
sufficient funds to satisfy Gideon’s mandate. Institutional defenders still carry 
excessive caseloads and lack adequate support personnel (see Albert-Goldberg, 
Hartman, Brandt, Singer and O’Brien 1985). Moreover, they lack an initimate 
knowledge of the facts and law which would enable them to always prepare 
and present a defense in their assigned cases (see Lefstein 1982; McConville 
and Mirsky 1986-1987). 

A 1967 report prepared by the President’s Commission on Law Enforcement 
and Administration of Justice foreshadowed the failure of the criminal justice 
system to live up to Gideon’s ideal. 


Wherever the visitor looks at the system, he finds great numbers of defendants being 
processed by harassed and overworked officials. Police have more cases than they can 
investigate. Prosecutors walk into courtrooms to try simple cases after reviewing the files 
for the first time. Defense lawyers appear having had no more than time for hasty 
conversation with their clients. Judges face long calendars with the certain knowledge that 
their calendar tomorrow and the next day will be, if anything, longer, and so there is no 
choice but to dispose of the cases. 


Suddenly it becomes clear that for most defendants in the criminal process, there is scant 
regard for them as individuals. They are numbers on dockets, faceless ones to be processed 
and sent on their way. The gap between the theory and the reality is enormous. 


Very little such observation of the administration of criminal justice in operation is required 
to reach the conclusion that it suffers from basic ills (p. 128). 


The Supreme Court, by requiring states to assign counsel to all indigent 
defendants in felony cases, in Gideon, and in misdemeanor cases involving jail 
sentences, in Argersinger v. Hamlin (1972), insured that increasing numbers 
of poor defendants would be subjected to the nonadversarial practices 
pioneered by insitutional defenders in the pre-Gideon era. 

By 1982, the amount spent nationally on representing poor defendants was 
less than three percent of all criminal justice expenditures (Spangenberg et al. 
1986).”° In an era of inflation and tax cutting, nonadversarial advocacy resulted 
in cost-efficient institutional defense systems with grossly inadequate funding. 
In a report prepared for the American Bar Association, Norman Lefstein 
offered this stark conclusion: “[Mlillions of persons in the United States who 
have a constitutional right to counsel are denied effective legal representation” 


(1982, p. 2). 
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THE SURVIVAL OF ASSIGNED COUNSEL 


Court-assigned solo practitioners have survived despite the establishment and 
growth of institutional defense. Courts and the organized bar contend that these 
lawyers provide equilibrium in the criminal justice system by guarding against 
the total institutionalization of the criminal bar and the subjugation of 
defendant’s rights to the interests of the state (see, e.g., American Bar 
Association [ABA] 1980; Oaks and Lehman 1971). Under this legitimating 
rhetoric, court-assigned lawyers replace staff attorneys from institutional 
defender agencies when by reasons of conflict of interest or other good cause 
staff attorneys are precluded from providing effective representation (see 
Spangenberg et al. 1986; McConville and Mirsky 1986-1987). 

In practice, assigned counsel are virtually without any investigative assistance 
and are often lacking in “adequate training or experience in criminal defense 
skills” (National Defender Survey 1973, p. 40; see Albert-Goldberg, Hartman, 
Brandt, et al. 1985). The continued presence of court-assigned solo 
practitioners, after the imposition of the “shyster” label and seventy-five years 
following the establishment of institutional defense serves the professional and 
financial interests of the organized bar and the state. Although institutional 
defense was originally designed to solve a political problem of the organized 
private bar, it has never fulfilled the total need for representation of the poor. 
The legal profession has continued to depend on assigned counsel whenever 
the caseload and working conditions of institutional defenders has precluded 
them from accepting additional assigments (see Spangenberg et al. 1986; 
McConville and Mirsky 1986-1987).”' In cities, solo practitioners facilitate 
cheap expeditious processing of poor people without diverting law firm 
attorneys from fee-paying cases (see McConville and Mirsky 1986-1987).” 

Elite lawyers continue to distance themselves from private attorneys who 
accept court assignments, and to ally with reformers who criticize the lawyering 
practices of assigned counsel and support institutional defense (see, e.g. 
Association of the Bar of the City of New York 1986). This alliance accommo¢d- ° 
ates the professional interest of the elite, while ensuring the presence of 
“courthouse regulars” who depend on court assignments for their livelihood 
(see Krantz et al. 1976; McConville and Mirsky 1986-1987; Nardulli, Flemming 
and Eisenstein 1988). The alliance helps keep the legal profession’s house in 
order by replacing disreputable attorneys and by providing “acceptable” 
representation to the truly indigent. 


THE LEGITIMATING RELATIONSHIP OF THE 
ORGANIZED BAR’S STANDARDS TO LIBERAL LEGALISM 


In the twenty-five years after Gideon, the failure of institutional defenders and 
assigned counsel to provide adversarial advocacy has been considered by the 
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organized bar and the Supreme Court. For example, The American Bar 
Association has sought to legitimate the system of indigent defense through 
the adoption of nonmandatory “Standards for Criminal Justice” (1968, 1971, 
1980). These “Standards” relate to both “Providing Defense Services” and “the 
Defense Function”.” The Standards describe the role of institutional defenders 
and assigned counsel in an adversarial system of criminal justice. The Supreme 
Court has deferred to the organized bar and stated that the purpose of the 
Sixth Amendment right to counsel is “simply to insure that criminal defendants 
received a fair trial.” It “is not to improve the quality of legal representation” 
(Strickland v. Washington 1984, p. 32, emphasis added). The Court has decided 
that the competence and capacity of an attorney to provide adversarial 
advocacy are issues properly considered by the organized bar, the entity 
traditionally charged with the maintenance of standards. The Court’s views 
were expressed by Justice O’Connor in Strickland v. Washington: 


The Sixth Amendment refers simply to counsel, not specifying particular requirements of 
effective assistance. It relies instead on the legal profession’s maintenance of standards 
sufficient to justify the law’s presumption that counsel will fulfill the role in the adversary 
process that the Amendment envisions (p. 688). 


The organized bar’s standards thus offer a legal justification for the Court’s 
continued reliance on institutional defense and assigned counsel to fulfill 
Gideon’s mandate. 

The Supreme Court has demonstrated that the right to counsel and the right 
to effective assistance of counsel do not conflict with either adversarial 
standards or the primary goals of institutional defense providers. First, despite 
the empirical evidence to the contrary, the Court has held that all attorneys, 
whether court-assigned or privately retained, are “presumed” to provide 
reasonably competent representation (Strickland v. Washington 1984, p. 689). 
Second, the Court has held that attorneys’ failure to investigate and their 
reliance on guilty pleas are acceptable: absent a defendant’s “credible” assertion 
of innocence and proof that an attorney’s performance prejudiced the 
proceedings’ outcome, the Court has displayed a willingness to overlook 
facially inadequate representation (see United States v. Cronic 1984; Strickland 
v. Washington 1984). In recent decisions, the Court has transformed that 
willingness into an enthusiasm to penalize defendants for failings atributable 
solely to their court appointed lawyers (see Wainwright v. Sykes 1977; Engle 
y. Isaac 1982; United States v. Frady 1982). The effect of the Court’s actions 
has been to ratify the inquisitorial method of representation pioneered by 
institutional defense in the pre-Gideon era. 

The organized bar’s standards call for the continued and uninterrupted 
representation of defendants in order to permit the development of a 
confidential attorney-client relationship (National Study Commission 1967; 
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American Bar Association 1980). Yet the Supreme Court has countenanced 
the practice of replacement, designed by institutional defenders to enhance the 
operational efficiency of the courts and the prosecution (see Wice and Suwak 
1974; Singer, Lynch and Smith 1976). In Morris v. Slappy (1983) the Court 
held that the substitution of one staff attorney by another, even on the eve 
of trial, does not deny the defendant effective assistance of counsel. If the staff 
attorney can assert that she has reviewed the file and is ready for the next court 
proceedings, the defendant’s Sixth Amendment rights are adequately 
protected, despite the absence of a relationship of trust between the attorney 
and the client. When confronted by overwhelming evidence that replacement 
“wall[s] off” defendants from “any genuine assistance by a facade of 
‘representation” (Thomas v. Zelker 1971, p. 599; e.g., see Feeley 1979; Gilboy 
and Schmidt 1979), the Court stated that indigent defendants are not entitled 
to “meaningful” relationships with their attorneys, a term the Court described 
as “novel” to Sixth Amendment jurisprudence (Morris v. Slappy 1983, p. 13- 
14). The Court’s holding legitimates the commitment of indigent defense 
providers to case movement rather than to their assigned clients.” 

The organized bar’s adverarial standards, when viewed in the context of the 
cost-effective practices approved by the Supreme Court, have done nothing 
to change the quality of lawyering provided for poor people in state courts. 
Institutional defenders and assigned counsel remain chronically underfunded 
and their underlying purpose is still to assist the state in processing defendants 
through non-adversarial means. Professional standards merely legitimate 
defense of the poor by suggesting that the problems encountered by lawyers 
for the poor may be solved by adopting officially sanctioned codes of conduct. 
In this context, the purpose of these standards is “not to describe reality or 
even to prescribe right behavior, but rather to create a myth about what lawyers 
might be in order to disguise what they are” (Abel 1981, p., 668). 


THE SOCIOLOGY OF INDIGENT CRIMINAL DEFENSE 


The interdependence and parallel growth of institutional defense and assigned 
counsel is in reality a triumph of the alliance between the organized bar and 
the state. The principal effects of these developments have been to strenghthen 
the private bar’s monopoly over fee-paying cases and to enable the state to 
discipline the poor through the implementation of the criminal sanction. A 
secondary effect is the creation of two tiers of justice. For the defendant able 
to afford a reasonable attorney’s fee, ‘caretaker’ lawyers are available: these 
lawyers engage in extensive investigation and may legitimately use procedural 
and evidentiary rules for the benefit of the client (e.g., see Mann 1985). The 
services these lawyers provide, however, are not routinely available to the poor. 
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Instead, the poor are shunted to a system designed to facilitate cheap 
dispositions, without recourse to ‘technical rules,’ by nonadversarial means. 

To conclude that the adversarial system has failed poor people in state courts 
is, therefore, to misunderstand the system of indigent defense utilized in the 
United States. The system is designed to institutionalize cost-efficient lawyering 
arrangements that depend on routinized case processing and discourage 
individual lawyers assigned to the poor from providing them with adversarial 
advocacy. The system supports only those lawyers who comply with its goals 
and sanctions those who view the defense function in adversarial terms. Under 
a legitimating rhetoric of adversarial combat, professional standards and liberal 
legalism, the defense of poor people charged with crime is accepted by the state 
only as an essentially charitable act, to be undertaken cheaply by those lowest 
in the professional heirarchy. The mistake of many commentators is to assume 
that these lawyering arrangements were designed to effectuate Gideon’s 
mandate: “to prepare and present . . . defenses” and to resist the case for the 
prosecution (1965, p. 344). Cost-efficient lawyering arrangements were created 
precisely to eliminate the threat to the prosecution posed by solo practitioners 
and renegades who were not subject to the discipline of the state or the 
organized bar. Under the institutional model, staff attorneys and court- 
assigned private attorneys have emerged not to assist defendants in resisting 
the state, but to assist the state in the operation of its social control apparatus. 
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NOTES 


1. Under this ideology indigent defendants are “ill equipped by education and status to 
represent themselves” (LaFrance 1974, p. 48). For the poor, therefore, the right to assignment 
of counsel is “not simply a constitutional principle but . .. a form of entitlement to public assistance” 
(LaFrance p. 104). 

2. Complete documentation of the New York City data is presented in this book-length article. 

3. Private practitioners are, for the most part, “courthouse regulars” who depend upon court 
assignments for their livelihood (Krantz, Smith, Rossman, Froyd and Hoffman 1976, p. 235; see 
also Herman, Single and Boston 1977; Nardulli, Eisenstein and Flemming 1988). Recently, firms 
of attorneys have entered into contracts with local courts or counties through competitive bidding 
and contract arrangements (Spangenberg, Battaglia, Lee, Smith, and Davis 1986). Whether 
organized as staff attorneys, solo practitioners or private contract defenders, however, research 
has shown these systems weigh cost over quality, encourage counsel to give short shrift to individual 
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cases, and fail to account for dramatically increased caseloads or individually difficult cases (see 
National Defender Survey 1973; Krantz, et al. 1976; Wilson 1982; Albert-Goldberg, Hartman, 
O’Brien, Houlden and Balkin 1985; Lefstein 1982; McConville and Mirsky 1986-1987). 

4. The disposition of defendants’ cases based upon their typicality implies minimal 
participation of indigent defendants in their own case dispositions (see Blumberg 1967b; Casper 
1971; Wilkerson 1972; McConville and Mirsky 1986-1987). 

5. The term liberal legalism refers to the legal system’s “basic paradigm” (Handler 1988, p. 
1018), whereby individuals are protected from the coercive sanction of the state through procedural 
due process and adversarial advocacy. Under legal liberalism, law stands apart from society, a 
technical-rational constraint guaranteeing freedom within society by maximizing individual 
autonomy. In the liberal world view, law is “the framework within which we live out our lives 
and which sets the parameters for freedom” (Bankowski and Mungham 1976, p. 9). Law is divorced 
from the political economy, objectified and reified, an expression of “legal” not ideological values. 

6. A wider analysis of other explanatory theories is contained in Feeley (1976) and Sheskin 
(1981). 

7. Avariant of the second model is described by Flemming (1989, p.400) as adaptive rationality: 
“doing the best with what you have.” Illustrations of this approach can be found in the research 
of Heumann (1978) and Mather (1979). They maintain that defense lawyers cooperate with 
prosecutors when the lawyers learn, from a review of the prosecutor’s files and police reports, that 
defendants are guilty and that the weight of the police evidence against them justifies denominating 
most cases as “dead bang” (Mather 1979, p. 49) or “born dead” (Heumann 1978, p. 69). 

8. In legitimating the guilty plea system, the Supreme Court, per Chief Justice Burger, stated: 
“The disposition of criminal charges by agreement between the prosecutor and the accused, 
sometimes loosely called ‘plea bargaining,’ is an essential component of the administration of 
justice. Properly administered, it is to be encouraged. If every criminal charge were subjected to 
a full-scale trial, the States and the Federal government would need to multiply by many times 
the number of judges in court facilities” (Santobello v. New York 1971, p. 260, emphasis added). 

9. The rational response model is derived from Feeley’s (1973) “rational-goal” model of 
criminal justice. That model implies “an elaborate apparatus which processes arrests according 
to highly defined rules and procedures undertaken by ‘experts’ who perform the functions ascribed 
to them by highly defined formal roles, under a rigorous division of labor, and who are subject 
to scrutiny in a systematic and hierarchical pattern” (Feeley 1973, p. 409). ; 

10. Aslchuler’s description of the guilty plea system is illustrative of the case pressure 
assumption underlying the rational-response model: “Only the guilty-plea system has enabled the 
courts to process their caseloads with seriously inadequate resources. The invisible hand of Adam 
Smith is at work. Growing concessions to guilty-plea defendants have almost matched the growing ° 
need to avoid the burdensome business of trying cases” (Alschuler 1968, p. 50). 

Il. Skolnick (1967) argues that defense attorneys and prosecutors cooperate in nontrial 
dispositions because of a shared interest in cost-efficiency. He attributes cooperation to a successful 
socialization process in which courtroom actors are subjected to an elaborate system of constraints 
and rewards. Our research in New York City, however, shows that the competing and contradictory 
demands made upon Legal Aid Society staff attorneys results in a limited form of cooperation, 
This occurs only after the attorneys are permitted to select-out or “shed” cases with a substantial 
likelihood of trial (McConville and Mirsky 1986-1987, pp. 793-853, 894-899). Such “nonprescribed” 
or “easing” behavior (see Cain 1973) is essentially an accomodation to actors, who are confronted 
with the legitimating rhetoric of adversarial advocacy and an organizational policy of processing 
defendants in a nonadversarial, cost-efficient manner. The presence of the contradictory demands, 
and the absence of a completely successful socialization process, prompted one Legal Aid 
supervisor to state the “there are no hard rules, no fixed rules” to adequately explain the behavior 
of staff attorneys (McConville and Mirsky 1986-1987, p. 831). 
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12. Smith, for example, cautioned that criminal courts are “the people’s courts, it is here that 
the great majority of persons have their only contact with the administration of justice, and that 
in accordance with the treatment they receive—particularly this is true of the immigrant 
population—will they judge our institutions” (1919, pp. 116, 124-125). 

13. In New York City these lawyers first became known as Rockefeller lawyers, because John 
D. Rockefeller was a major funder, along with the Carnegie Foundation and the Commonwealth 
Fund (see Tweed 1954). 

14. The establishment of institutional defense freed elite lawyers, in McDonald’s words, from 
the “pro bonum work in the polluting atmosphere of the criminal courts” (McDonald 1983, p. 
36), without eroding the private bar’s monopoly over fee-paying cases. 

15. “Independence” was a rhetorical device utilized by elite lawyers and reformers alike to legitimate 
the new defender class (e.g., see Association of the Bar of the City of New York 1959, pp. 50-51). Both 
reformers and elite lawyers believed that an independent staff attorney system was needed to assist the 
prosecution in achieving impartial and efficient adminstration of criminal justice. In the context in which 
the term was originally used, it meant that the defender was independent of the defendant. 

16. Fabricant argued that lawyers for the poor should not be expected to provide “the utmost 
in legal skill but only that which was “as high as the average ability purchaseable generally” 
(Fabricant 1925, pp. 78-79). This paternalistic and negative attitude toward poor people is, as 
Barak points out, consistent with the “amerlioristic” origin of institutional defense (1980, p. 74). 

17. Ferrari claimed that with the advent of the public defender, the state could abolish the 
“third degree.” The right “to stand mute” would no longer be necessary, and society would demand 
that the defendant testify and give evidence (Ferrari 1915, p. 27). 

18. As early as 1919, Smith reported that low salaries, poor working conditions and lack of 
Support services were endemic to legal aid agencies and contributed to the perception that 
representation of the poor was “essentially a young lawyer’s work” (1919, pp. 192-193). 

19. In the twenty years following Gideon, the number of public and private defender agencies 
in cities multiplied by more than ten fold, from about a hundred offices to more than a thousand, 
(see Brownell 1961; Spangenberg et al. 1986), further displacing private lawyers and extending 
the nonadversarial system. 

20. With the expansion of institutional defense, however, the proportionate amount of funds 
expended on indigent defendants has increased relative to the local prosecutorial expenditures, 
from 17 percent in 1971 to 25 percent in 1980 (see Jamieson and Flanagan 1987). 

21. In large cities, the budget and staff size of public defender and legal aid agencies limit 
their ability to cover all poor people’s cases, and forces courts to rely on assigned counsel to provide 
complete case coverage. In areas with population under 500,000, where for reasons of scale 
insitutional defense is considered too costly to local government, assigned counsel remains the 
principal form of representation for poor people (Spangenberg et al. 1986). 

22. As court-appointed private attorneys had become increasingly dependent on the state for 
compensation, rather than upon their court assigned clients, our research shows that their lawyering 
practices have changed from obstructive to facilitative (McConville and Mirsky, 1986-1987). Thus, 
as Abel (1982) explains, economics and socialization have contributed to the further stratification 
of the profession, creating an underclass of the bar with allegiance neither to elite lawyers and 
reformers nor to poor criminal defendants. 

23. Similar standards were adopted by the National Advisory Commission on Criminal Justice 
(1973) and the National Legal Aid and Defender Association (1976). 

24. Inevaluating legal defense systems, commentators have assumed that the lawyering practices 
of attorneys for the poor were at variance with adversarial responsibilities prescribed by law (see 
Silverstein 1965; Oaks and Lehman 1968; Casper 1971, 1972; Nagel 1973). If, however, attention 
is paid to the Supreme Court’s rulings interpreting effective assistance and not to the rhetoric 
trumpeting the right to counsel (see Lewis 1964), then, as McBarnett (1981) explains, the behavior 
of courtoom actors can be understood not to deviate from the law, but to be in conformity with it. 
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JEWISH AND ARAB PERCEPTIONS OF 
CIVIL RIGHTS IN ISRAEL 


Rita J. Simon, Jean Landis, and Menachem Amir 





This paper compares opinions of Jewish and Arab Israeli citizens about the 
status, and importance to them, of freedom and democracy in their country. 
The source of the Jewish Israeli opinions are two national surveys conducted 
first in the summer of 1986 and then in the spring of 1987 by the Israel Institute 
of Applied Social Research, a major survey agency comparable in the United 
States to the Harris or Gallup polls. Israeli Arab opinions are derived from 
two much smaller surveys, using the same instrument, conducted in two 
Muslim Arab villages of Baga El Garbiya and Jat. The Arab survey was 
supervised and administered by Israeli Arabs. The first “national” survey had 
1174 Jewish respondents who were located in the major urban areas plus 
smaller cities and rural areas. The second had 573 respondents, all of whom 
were located in major urban areas. Each of the two surveys of Arab opinions 
contains 200 respondents. They were conducted at approximately the same 
time as the national polls. 

The substantive issues focus on freedom of expression, police power, political 
tolerance, confidence in social institutions, and beliefs about the importance 
of democratic rule and satisfaction with the way “democracy” works in Israel. 
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The current surveys included items that had been asked in a 1975 poll of Israeli 
attitudes toward civil liberties and that have also appeared on recent surveys 
of U.S. public opinion. 


BACKGROUND 


Like Great Britain, Israel has no constitution. Shortly after independence in 
1948, the first Parliment entertained, but rejected, the idea of drafting a 
constitution to insure civil liberties. Instead, it instructed a Constitutional Law 
and Judicial Committee to draft the present basic laws that would eventually 
form a constitution. Such laws were expected to articulate the fundamental 
powers of state institutions and to define the relationship of the state to the 
individual. 

After conducting a national survey of Israeli attitudes toward civil liberties 
in 1975, Simon and Barnum (1978, p. 98) commented as follows on the results: 


There is a high degree of awareness and respect for fundamental individual civil liberties 
among the Israeli public. The data indicate a high degree of tolerance for criticism of social 
conditions, a consciousness of the need to respect politically deviant viewpoints, a preference 
for limiting police activity in favor of private rights, and a marked support for involvement 
of judicial processes where an individual’s rights are limited. 


In several important instances public opinion shows a greater desire to protect individual 
rights than is reflected in existing legislation. Considering that there is no formal 
constitutional statement of individual civil liberties, that existing legislation permits 
substantial incursions into individual civil liberties, and that objective security conditions 
require restriction on individual freedoms, the level of expressed belief in individual liberties 
and freedoms is high. 


Noting the absence of a constitution, they emphasized that the passage by 
the Israeli parliment of laws pertaining to civil liberties are likely to be much 
more in response to public sentiments because the range of options available 
to the legislative branch is very wide; much greater, for example, than under. 
the U.S. system. 

In the twelve years that have elapsed betweeen the 1975 survey and the ones 
mentioned at the beginning of this paper, Israel experienced its longest and 
least popular war. There were widespread public demonstrations against the 
Lebanese war, the formation of “peace now” groups and even acts of 
disaffection within the Israeli Defense Forces (IDF). Israel has also experienced 
a resurgence of religious and nationalist fervor which has manifested itself in 
greater restrictions of activities on the Sabbath, passage of religious laws, 
especially in Jerusalem, the expansion’ of Jewish settlements in the West Bank, © 


and the election to parliament of representatives of “extremist” right wing and 
religious parties. 
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To what extent will we find these events and changes in Israeli society 
reflected in public attitudes about freedom of expression, political tolerance, 
trust in institutions and support for democracy in the 1986 and 1987 surveys? 
We included items on our questionnaire that also appeared on recent U.S. 
national surveys of attitudes toward civil liberties in order that we might 
compare Israeli opinions against those held by Americans. Comparisons with 
American opinions are appropriate because the United States provides 
constitutional guarantees on many of the issues in question; and because in 
the United States individual freedom and political differences have been both 
protected and, in large measure, respected. 


FREEDOM OF EXPRESSION 


Jewish and Arab Israelis agreed on many of the free speech items included 
in the survey, but they disagreed on “how things are run in Israel.” Thirty- 
seven and 42% of the Arab respondents in 1986 and 1987 said that “people 
are too restricted in what they are allowed to think and do” compared to 12% 
and 11% of the Jewish respondents. Most of the Arab respondents (49% and 
60%) believe it is “never justified” to refuse to hire a professor because of his 
political beliefs as opposed to 30% and 38% of the Jewish respondents. Along 
the same lines, Arabs are more likely to believe that the government never has 
the right to fire a person because of disloyalty to the country; 19 and 35% as 
opposed to 3 and 4% of the Jewish respondents. About half of the Arab 
respondents in contrast to a third of the Jewish ones believe the government 
“never has the right to punish someone for a particular speech.” 

Each of these disagreements consistently places the Arab community on the 
side of greater freedom and greater support for the right of dissent than the 
Jewish community. Of course these opinions must be seen in the context of 
the position that Israeli Arabs occupy in the state. Formerly the majority 
community, they now occupy minority status within a Jewish state, but hold 
ethnic, religious and political ties to Israel’s enemies in the surrounding area. 
Thus, for example, the political beliefs that a professor is likely to hold, which 
would make hiring him a questionable decision, are likely to be beliefs 
sympathetic to the Arab cause. These differences of opinion should also be 
seen in light of the shared views that are held on related items such as: 


Books that preach the overthrow of the government should be made available 


by the library just like any book. 
Jews Arabs 


1986 1987 1986 1987 
45.9 53.4 49.5 65.8 
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Freedom to worship as one pleases applies to all religious groups regardless 
of how extreme their beliefs are. 
Jews Arabs 


1986 1987 1986 1987 
49.6 38.4 32.0 37.6 


Free speech should be granted to everyone regardless of how intolerant they 
are of other people’s opinions. 
Jews Arabs 
1986 1987 1986 1987 


58.7 Sia 54.5 45.5 


In Israel today, too much emphasis is placed on conformity and obedience 
to the community. 
Jews Arabs 
1986 1987 1986 1987 


25.0 18.3 23D sh7 


Items pertaining to book censorship, freedom of worship, a professor’s 
political beliefs, and granting free speech to intolerant people, had been 
included in a national survey conducted in the United States in 1979 (McClosky 
and Brill 1983). Only on the freedom to worship item did the American public 
express stronger support for civil liberties than did the Israelis (Jewish and 
Arab). Sixty-nine percent of the U.S. respondents said it should apply to all 
groups. Only 18% of the Americans polled believed that refusal to hire a 
professor because of his/her political views is never justified; and 32% believed 
that books that preach the overthrow of the government should be available 
in the library. American public opinion matched Jewish Israeli views on the 
item that stated: Free speech should be granted to everyone regardless of how 
intolerant they are of other people’s opinion (U.S. 58%). 


POLICE INTERFERENCE 


The role and power of the police are significant measures of the amount of 
restrictions a society places on its citizenry. Initially in 1975, and again in 1986 
and 1987, we included a series of questions about various forms of police 
surveillance and intrusion into the activities and movements of the populace. 
The format for the specific items reads as follows: 


How strongly do you support or oppose the police listening to telephone con- 
versations, reading mail, maintaining surveillance, limiting freedom of movement, 
and forbidding demonstrations on the part of .a wide range of political groups 
in Israeli society, including leftists (Racah) and rightists (Kach, Jewish under- 
ground movements) and religious groups that oppose the state (Netora Karta). 
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Table I]. Opinions Supporting and Opposing Police Intervention 


: (In Percent) 
ee ee 


Jews Arabs 
Activities 1975 1986 1987 1986 1987 

Listening to Telephone Conversations 

Support 20.0 28.9 24.6 55) 10.4 

Oppose 43.0 48.2 50.1 56.5 37.1 

No Opinion 11.0 5.8 6.6 4.5 15.3 
Opening Mail 

Support 20.0 23.8 PITS) 6.5 + 9.4 

Oppose 45.0 54.4 53.8 51.0 40.6 

No Opinion 12.0 6.0 6.6 aus 15.3 
Surveillance 

Support 31.0 35.1 30.2 6.0 10.4 

Oppose 26.0 37.6 40.1 44.5 PHS 

No Opinion ; 11.0 6.0 5.9 6.0 19.8 
Limiting Movement 

Support 15.0 20.2 23 4.5 9.9 

Oppose 50.0 53.8 52.9 44.0 33.2 

No Opinion 9.0 6.3 6.6 6.5 17-3 
Forbidding Demonstrations 

Suppport 14.0 26.1 19.2 9.0 8.4 

Oppose 56.0 48.8 58.6 40.5 36.1 

No Opinion 7.0 6.1 5.6 8.5 15.3 


Notes: * Proportion of respondents who approve of the activity for all groups. 
> Proportion of respondents who disapprove of the activity for any group. 


The figures in Table | report the respondents who supported, opposed, and 
had no opinion about police intervention for all the political and religious 
movements cited above. On the whole, and especially in 1987, the Arab 
respondents showed less opposition to police intervention than did the Jews. 

Contrary to expectations that might have been‘gained from stories in the 
popular media, Jewish Israeli opposition to police interference vis-a-vis all of 
the groups tended to increase or remain at about the same level from 1975 
to 1986/87 on all of the activities shown in Table 1. 

The same issues, with different political groups as illustrations, were included 
on a national U.S. poll in 1975 (Simon and Barnum 1978). Unlike in the United 
States, where constitutional guarantees forbid most of these activities, in Israel, 
legislation exists that provide a legal basis for the execution of each of these 
activities by administrative bodies that are essentially free from judicial review. 
The American responses differed from the Israeli’s on three issues. Americans 
were more opposed than Israelis to direct invasions of privacy such as tapping 
of telephones (69%) and opening mail (80%), and to forbidding demonstrations 
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(70%). But they expressed less opposition than Israelis to placing persons under 
surveillance (17%). On placing limitations on internal movements, the 
American public shared similar views to those of the Jewish Israelis (53% 
compared to 50%). 

So, once again, we have a basis of comparison between Israeli and American 
support for civil liberties. We found that while the American public 
demonstrated greater support for the personal rights of privacy (ie., via 
telephone and mail), a majority of the Israelis also demonstrated their respect 
for privacy and a concern for limiting police interference in public as well as 
personal activities, even though in Israel such activities are legally mandated. 


POLITICAL TOLERANCE 


One indication of how much respect or support there is for civil liberties is the 
extent to which the public tolerates expressions of unpopular beliefs and opinions 
about important and controversial public issues. In a U.S. national survey of civil 
liberties conducted by Stouffer (1957) in 1955 (a period marked by widespread 
fear of internal subversion, suspicion of disloyalty, and emphasis on political 
conformity), tolerance was measured by asking respondents how suspicious they 
were of various political sentiments: for example, persons who say they would 
refuse to sign an oath of loyalty to the United States, or persons who talk against 
religions. We adopted the same format in the 1975 Israeli survey and used it again 
in 1986 and 1987. The higher the percentage of “not at all suspicious” responses 
to each of the items, the greater the level of tolerance, which in this context indicates 
acknowledgement of the legitimacy of the views expressed. 

Items in Table 2 are arranged such that in the first version Jewish respondents 
were judging Jewish views and Arab respondents were judging Arab views. 
In the second version Jewish respondents were judging the same opinion when 
it was expressed by an Arab, and Arab respondents were judging that same 
opinion, but this time it was expressed by a Jew. The substantive issues and 
the positions espoused did not vary. The only alterations were in the identity 
of the persons espousing the views. 

Given the issues covered by most of the items in Table 2, it is not surprising 
the Jewish respondents were more suspicious of the views expressed than were 
Arab respondents. But note that especially in 1987, Jewish respondents 
distinguished hardly at all by the source of the opinion: Jews and Arabs were 
viewed with the same degree of suspicion by Jewish respondents.- Arab 
respondents, on the other hand, perceived Jews who espoused these views with 
much greater suspicion, indeed with as much suspicion as did the Jewish 
respondents and with greater suspicion than when the same views were 
espoused by Arabs. For both communities, the level of tolerance decreased 
from 1986 to 1987. The items about which Jews were most suspicious concerned 
the establishment of an independent Palestinian state on the West Bank, the 
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Table 2. Percent Not At All Suspicious of Statementd 
Voiced by Jewish and Arab Citizens (In Percent) 





ea a Arabs 

Statements 1986 1987 1986 1987 
A (Jewish/ Arab) citizen claims that a Palestinian 
State should be established on The West Bank 27.8 14.1 59.5 80.2 
An (Arab/ Jewish) citizen claims that a Palestinian 
State should be established on The West Bank 14.9 S22. 40.5 40.1 
A (Jewish/ Arab) citizen objects to imprisonment of 
soldiers who refuse to serve in certain areas 35.9 29.5 36.0 57.4 
An (Arab/ Jewish citizen) objects to imprisonment of 
soldiers who refuse to serve in certain areas 25.7 28.4 34.5 29.2 
A (Jewish/ Arab) citizen declares that there is dis- 
crimination in Israel against Arabs 46.0 32.1 51.0 73.3 
An (Arab/ Jewish) citizen declares that there is dis- 
crimination in Israel against Arabs 40.7 37.3 47.5 44.6 
A (Jewish/ Arab) citizen declares that Israeli Arabs 
should have equal rights to welfare aid 51.6 44.0 54.0 82.7 
An (Arab/ Jewish) Citizen declares that Israeli Arabs 
should have equal rights to welfare aid 513 49.6 535 45.0 
A (Jewish/ Arab) citizen claims that Israel should be 
a Bi-National State 24.8 14.7 53.0 63.4 
An (Arab/ Jewish) citizen claims that Israel should be 
a Bi-National State 22) | 18.2 SIS 38.1 
A Jewish citizen declares that there should be direct 
talks with representatives of the PLO* Daal 16.4 51.5 48.0 
A Jewish citizen claims that religious law should 
have priority over those of the state* 39.8 31.8 26.5 7.9 
A Jewish citizen claims there is discrimination 
against Jews in Israel, such as not being allowed to 
settle everywhere* 59.2 49.7 28.0 15.3 
A Jewish citizen claims that Jews should settle in the 
midst of Arab towns in Judea and Samaria 
(for example, Nablus and Hebron)" 65.2 57.6 27.0 14.4 


An Arab citizen objects to settlement of Jews in the 

area of Arab towns in Judea and Samaria 

(for example, Nablus)” ae 28.4 53.0 74.8 
ieee ee SS ee 


Notes: * No Arab Citizen Counterpart. 
> No Jewish Citizen Counterpart. 
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transformation of Israel into a bi-national state, and support for direct talks 
with the PLO. Arab respondents were most suspicious of persons who favor 
Jewish settlements in the West Bank in the midst of Arab communities, and 
who want Jewish religious law to have priority over secular law. 

Three of the tolerance items were included in the 1975 Israel survey: 
“discrimination against Israeli Arabs, “persons who favor talks with the 
PLO,” and “establishment of a Palestinian state of the West Bank” (Simon 
and Barnum 1978). In 1975 only 5% of the Jews polled viewed Jewish 
opinions about discrimination against Israeli Arabs with “great suspicion,” 
compared to 12% in 1986 and 17% in 1987; in 1975, 19% were “very 
suspicious” of persons who favored direct talks with the PLO, compared to 
39% in 1986 and 43% in 1987; and in 1975, 22% were “very suspicious” of 
persons who favored the establishment of a Palestinian state on the West 
Bank, compared to 33% in 1986 and 46% in 1987. Over a 12-year time span, 
the level of suspicion increased quite a lot, especially on the extremely 
sensitive issues involving direct talks with the PLO and the establishment 
of a Palestinian state. 


CONFIDENCE IN PUBLIC INSTITUTIONS 


In two national surveys conducted in Israel in January and July 1987, Israeli 
sociologists Ephraim Yuchtman Yaar, Yohanan Peres, and Mira Freund of 
Tel Aviv University, reported responses to items that asked about the extent 
of trust in central institutions in Israeli society (Yaar, Peres, and Freund 1987). 
In discussing the implications of their study, they observed: 


Without a firm, wide base of support and trust, the political system’s ability to function 
is weakened, and the danger arises of anti-democratic forces and currents being generated 
which challenge the existing system and which counterpose alternative forms of movement 
supposedly more “just” and more “efficient.” Such dangers, whose bitter lessons have 
already been learned by a number of western democracies in the recent past, are especially 
evident in times of crisis, when the society is engaged in existential struggles such as those 
characterizing Israeli society since its beginnings (p. 31). 


The amount of trust felt by the public toward the institutions of a society based upon 
democratic principles constitutes one of the most important indicators of the vigor of that 
type of society and of its prospects for persevering in its democratic character. Indeed, 
the existence and stability of democracy, more than any other type of political regime, 
depend upon the degree of support and legitimacy which governmental and other central 
social institutions receive from the public (p.34). 


In our second survey, we included items that also asked about trust in many 
of the same institutions. The Jewish responses on our survey match closely 
those reported by Yaar et al. (1987). For example, they, as we, found that the 
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military was the institution that received the highest degree of support: 76 and 
66% answered “a great deal of confidence” on their survey and 73% of our 
respondents answered “a great deal of confidence.” In their, and our surveys, 
the courts ranked second with 56 and 57% on theirs and 52% on ours answering 
“a great deal of confidence.” 

The question we look at now is how similar are the Arab and Jewish 
respondents. The answer, as shown in Table 3, is that except for the military 
to which only one percent of the Arab respondents expressed a great deal of 
confidence, Jewish and Arab ratings matched closely on important institutions 
that were not directly political: for example, the courts, the universities, the 
trade unions, banks and financial institutions. They disagreed in their 
confidence of the police, the government, and the Likud party. Unlike the 
Jewish respondents, the Arabs expressed much more confidence in the Labor 
party than they did in the right of center, Likud party. 

In 1987, we also asked Arabs and Jews which groups and movements they 
believed posed threats to Israeli democracy and to its internal security (see 
Table 4). For the Arab respondents, threats to democracy are most likely to 
eminate from rightist groups, religious groups, and the movement for a greater 
Israel. For the Jews, the greatest threats to democracy eminate from Arabs 
in the occupied territories, leftist groups, and Israeli Arabs. Both Jewish and 
Arab respondents agree that the military and the police do not pose a threat 
to democracy. 

As described in Table 5, Jews are more selective about which groups they 
perceive as threats or dangers to internal security. On that issue, the Arabs in 
the occupied territories outdistance any other group. Only the Israeli Arabs and 
leftist groups are mentioned by more than 20% of the Jewish respondents. The 
Arab respondents do not focus on any one group, but rate the movement for 
a greater Israel, rightist groups, and religious groups higher than any of the others. 

Especially on the matter of “internal security,” the Jewish respondents make 
a big distinction between Israeli Arabs and Arabs in the occupied territories; 
clearly perceiving the latter as the more serious threat. The Arab respondents 
distinguish hardly at all between themselves and the Arabs in the occupied 
territories. 


ATTITUDES ABOUT LOYALTY, SECURITY, AND 
CONFORMITY AND DEMOCRACY 


More than any other democratic society in the past quarter of a century, Israel 
has had to evolve policies and respond to situations in which there were strong 
tensions between the need to maintain national security and a desire to sustain 
democratic institutions and respect the right of protest. The items in Table 6 
describe respondents’ assessments of the threat to Israeli security, the extent 
to which, in their views, civil liberties and personal freedom are observed in 
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Table 3. Degree of Confidence in Israeli Institutions, 1987 (In Percent) 





Institutions Jews Arabs 
Military 
A great deal Tesi 1.0 
Some 18.2 10.9 
Only a little 4.9 33.7 
Almost none 1.7 19.8 
None at all ner Soe) 
No answer 0.3 2.0 
Courts 
A great deal Sy)? 39.6 
Some 25.8 25a 
Only a little 12.9 18.8 
Almost none 3.0 8.9 
None at all 3.8 6.4 
No answer U3: 0.5 
Universities 
A great deal PAN 24.3 
Some 34.6 36.6 
Only a little 27.4 19.8 
Almost none aD 9.4 
None at all 5:9) 9.4 
No answer 5.8 0.5 
Police 
A great deal Se 4.5 
Some 253) 10.4 
Only a little By) 41.1 
Almost none 13.1 23.8 
None at all 11.9 18.8 
No answer 1.7 1.5 
Government 
A great deal 49 1.0 
Some 17.6 5.4 
Only a little 43.5 26.2 
Almost none DOD 41.1 
None at all 13.1 25.2 
No answer 0.7 1.0 
Trade Unions 
A great deal 9.6 12.4 
Some 19.7 19.8 
Only a little 32.8 34.2 
Almost none 17.6 16.3 
None at all 17.6 15.3 
No answer 2.6 2.0 





(continued) 
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Table 3. (Continued) 


Institutions : Jews Arabs 





Religious Parties 


A great deal 6.1 355 
Some 9.4 5.9 
Only a little 24.8 173 
Almost none 22.9 33.2 
None at all 34.7 39.6 
No answer Qui 0.5 


Banks and Financial Institutions 


A great deal 7.0 2) 
Some PB \I 24.8 
Only a little 38.7 32.2 
Almost none , 15.9 18.3 
None at all 14.3 13.4 
No answer 0.3 1S 


Small Business 


A great deal 3.1 2.0 
Some IES 153 
Only a little 41.9 40.6 
Almost none 21.1 30.2 
None at all 12.6 9.9 
No answer 3.8 2.0 


The Likud Party 


A great deal 10.1 2.0 
Some 18.0 3.0 
Only a little 258 16.8 
Almost none 20.6 23.8 
None at all 23.4 54.0 
No answer 2.6 0.5 


The Labor Party 


A great deal PAT) 5.9 
Some 20.6 PRY) 
Only a little Die 34.2 
Almost none 16.1 18.8 
None at all 20.6 iW} 


No answer 2.3 0.5 
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Table 4. Degree of Threat Posed To Israeli Democracy by Various 
Political Movements or Groups, 1987 (In Percent) 


Political Movements or Groups Jews Arabs 





Leftist Groups 


Very big danger 30.4 6.4 
Quite big 18.8 5.0 
Some 18.2 17.8 
Little 10.1 32.2 
No danger at all 20.8 Sir | 
No answer Ney 1.5 


Israeli Arabs 


Very big danger 22.7 3.0 
Quite big 19.5 155 
Some 24.6 12.4 
Little 14.7 30.2 
No danger at all 17.8 S25 
No answer 0.7 0.5 
The Military 
Very big danger 1.7 8.4 
Quite big 1.0 15.3 
Some a 19.8 
Little 6.1 3927/ 
No danger at all 86.7 23.3 
No answer 0.9 0.5 
Religious Groups 
Very big danger 9.8 27.7 
Quite big es D2 
Some 30.0 24.8 
Little 19.7 15:3 
No danger at all 22.2 9:9 
No answer 0.9 0.0 
Groups for “The Whole of Eratz Israel” 
Very big danger 8.9 39.1 
Quite big 152 21.3 
Some 26.5 283) 
Little 17.3 9.9 
No danger at all 30.0 5.4 
No answer 2.1 1.0 
Arabs in the occupied territories 
Very big danger 39.6 4.0 
Quite big 2D 12.4 
Some 14.7 SBE 
Little 9.2 24.8 
No danger at all 12.2 5) 
No answer s 1.6 0.5 


ee 


(continued) 
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Table 4. (Continued) 
eer en te es 


Political Movements or Groups Jews Arabs 


SS ee ee ee eee eee 


“Peace Now” Groups 


Very big danger 16.1 1.0 
Quite big 19.0 4.5 
Some 23.2 18.8 
Little 13.3 Sbyll 
No danger at all 26.4 40.6 
No answer oa 0.0 


Rightist Groups 


Very big danger 13.3 2957 
Quite big 16.2 19.8 
Some : 26.0 29.7 
Little es 14.4 
No danger at all 2557, 5.4 
No answer 1.6 1.0 
The Police 
Very big danger 28 4.5 
Quite big Ils) 8.9 
Some 12.0 30.2 
Little {Ie )s// PLD 
No danger at all 67.2 28.7 
No answer 0.9 0.5 


Israel, their satisfaction or lack of it with the way democracy works, the 
importance that they attach to democracy in Israel, and the likelihood that 
they will remain faithful to Israel. 

The main thrust of the differences is that Jews believe that the threat to their 
country is much greater than the Arabs do, that democracy is in better shape, 
that both Arab and Jewish civil rights are well protected, but should there be 
conflict, security must take precedence over civil rights. Jews are also more 
pessimistic about the likelihood of peace with their Arab neighbors but are 
unshaken in their loyalty to their country. The Arab responses provide almost 
a mirror image on each of the issues cited. 

The sad and depressing conclusion that must be drawn from these responses 
is that in the forty years that Jews and Arabs have lived side by side as citizens 
of the same country, little has happened to forge a common identity or sense 


258 RITA J. SIMON, JEAN LANDIS, and MENACHEM AMIR 


Table 5. Degree of Threat Posed To Israel’s Internal Security by 
Various Political Groups, 1987 (In Percent) 





Political Movements or Groups Jews Arabs 





Leftist Groups 


Very big danger Dae 6.4 
Quite big 2133 5 
Some 22D 14.9 
Little 14.0 38.1 
No danger at all 18.0 36.6 
No answer 1.9 0.5 
Israeli Arabs 
Very big danger 27.1 Le) 
Quite big 26.4 3.0 
Some ES 10.4 
Little 13.4 33a 
No danger at all 9.2 50.5 
No answer 1.4 1.0 
The Military 
Very big danger 0.2 5.4 
Quite big 0.5 10.4 
Some ey 15.8 
Little 5.4 3337 
No danger at all 91.6 32.7 
No answer 1.0 2.0 
Religious Groups 
Very big danger 5.6 213 
Quite big 12.6 22.3 
Some 2527 30.7 
Little 22 16.8 
No danger at all 32.6 7.9 
No answer 1.0 1.0 
Groups for “The Whole of Eratz Israel” 
Very big danger 5.8 29:7 
Quite big 13.8 20.3 
Some 29.1 25.7 
Little 18.5 14.9 
No danger at all 31.8 7.4 
No answer 1.0 2.0 
Arabs in the occupied territories 
Very big danger 52.0 5.4 
Quite big 21.1 11.4 
Some 16.2 S27) 
Little 6.8 PERG 
No danger at all ‘ 2.6 21.3 
No answer 2 35. 


$$ ns te tt ei den duel i ae ee 
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Table 5. (Continued) 


Political Movements or Groups Jews Arabs 














“Peace Now” Groups 


Very big danger 12.9 0.5 
Quite big 18.2 5.0 
Some 25.3 16.8 
Little 17.5 39.1 
No danger at all 24.4 38.1 
No answer J 7/ 0.5 
Rightist Groups 
Very big danger 9.4 22.8 
Quite big 15.4 D5, 
Some 25a 29.2 
Little 2 15.8 
No danger at all 253 a) 
No answer 2.6 0.5 
The Police 
Very big danger 0.7 6.4 
Quite big 2.1 4.5 
Some 6.6 16.3 
Little 12.2 30.2 
No danger at all 77.5 41.1 
No answer 0.9 he 


Table 6. Opinions about Democracy, Loyalty, Security, and Peace 
(In Percent) 


Jews Arabs 
Items 1986 1987 1986 1987 
How important to you is it that the state of Israel 
be a democratic country? 
Very important Sel 76.4 43.5 59.9 
Fairly important 19.5 16.1 21.0 22.8 
Hardly important Sel 3.0 15:5 8.9 
Not important 0.9 1.0 13.0 6.4 
Does not know 0.9 2.6 6.0 1.0 
No answer 0.5 0.9 1.0 1.0 
On the whole, how satisfied are you with the way 
democracy works in Israel? 
Extremely satisfied ie 6.9 
Very satisfied (not Bon (not 14.4 
Fairly satisfied asked 40.1 asked 26.7 
Not very satisfied in 7.9 in 24.8 
Not at all satisfied 1986) 4.5 1986) 14.9 
ed 12.4 


No answer 





(continued) 
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Table 6. (Continued) 


Jews Arabs 
Items 1986 1987 1986 1987 

Do you believe you will remain faithful to the state 

of Israel under any conditions? 
Positively 74.1 75.0 26.5 26.7 
Probably 22.1 195 38.0 48.0 
Probably not 2.6 3.0 22S 15.3 
Positively not 0.5 1.2 12.0 7.4 
No answer 0.7 12 1.0 : 0.5 

Would you say that Israel is seriously threatened by 

terrorists these days? 
Definitely 46.8 30.7 
Probably (not 35.1 (not PY) 
Probably not asked 11.3 asked 29.2 
Definitely not in 5.9 in 11.4 
No answer 1986) 0.9 1986) ES 

To what extent are Arab citizens’ 

rights in Israel safeguarded today? 
To a great extent 30.9 24.8 US) 3.0 
To a certain extent 44.8 40.0 15.0 14.4 
Hardly at all 17.9 19.9 40.0 34.2 
Not at all 1.0 Sol 32.5 42.6 
Does not know 4.7 11.5 3.0 5.0 
No answer 0.7 0.7 2.0 1.0 

To what extent are civil liberties observed in 

Israel today? 
To a great extent 29.0 20.4 95 3.0 
To a certain extent 49.3 54.3 21.5 29.2 
Hardly at all 16.6 Le) 42.5 36.6 
Not at all 2.6 33 24.0 Dis. 
Does not know 23 49 1.5 2.5 
No answer 0.2 1.4 1.0 LS 

In your opinion, is there a contradiction between 

safeguarding the security of Israel and safeguarding 

citizens’ rights? 
A great contradiction 11.8 11.5 26.0 39.6 
A certain contradiction 42.5 42.1 28.5 : 21.8 
No contradiction 19.3 20.9 18.0 53 
No great contradiction ie Hits 18.5 13.4 
Does not know ‘ 8.1 11.9 6.5 8.9 
No answer 0.7 1.9 DS 1.0 


tc th i 


(continued) 
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Table 6. (Continued) 
eee ee 





Jews Arabs 
Items 1986 1987 1986 1987 
In case of conflict should Israel give priority to 
security or to the protection of civil rights? 
Definitely to security 68.9 64.7 23.4 22.8 
Probably to security 23.6 24.4 32.0 23.3 
Probably to civil rights 3.3 Sl Dae 21.8 
Definitely to civil rights zal 0.9 19.5 26.2 
No answer 2.0 4.9 1:5 S29 
Do you think that most of the Arab countries are 
likely to sign a peace treaty with Israel in the next 
five years? 
Definitely 5.4 22.3 
Probably ' (not 31.6 (not 29)2 
Probably not asked 41.2 asked 19:3 
Definitely not in 18.5 in PUyfeP) 
No answer 1986) 3.3 1986) 2.0 


of unity. They share the same citizenship, elect representatives to the same 
parliament, but they remain separate and suspicious of each other. With the 
possibility of a Palestinian state becoming more of a reality, the likelihood that 
the Israeli Arabs would prefer to cast their lot with their Arab kinsmen rather 
than retain their citizenship with their Jewish countrymen becomes more 
apparent. 

Commenting on the status of the Israeli Arabs, Jerusalem Post reporter 
Yehuda Litani wrote in 1987: 


The Israeli Arabs no longer feel any great difference between themselves and their brothers 
from the occupied territories. True, the former enjoy more rights than the latter, but both 
feel they are being discriminated against by the Jewish majority (as quoted in Brinner 1987, 


p. 21). 


Forty years has had little impact on healing wounds or forging a sense of 
commonality and unity. The dream of some of the early leaders of the new 
state, Judah Magnes and Martin Buber, in particular, is no closer to realization 
today than it was more than half a century earlier. 
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